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FRANCES PERKINS. SECY. OF LABOR VS. MARIE ELIZABETH ELG J 


A In the District Court of the United States for the District 

of Columbia 

Equity No. 63408 

Marie Elizabeth Elg, plaintiff Frances Perkins, Secretary 
OF Labor, Edward J. Sh.wghnessy, Acting Commissioner of 
Immigration and Natltlmjzation, and Cordell Hull, Secretary 
OF State, defendants 

United States of America, 

District of CoJumhia^ 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times liereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled cause, to wit: 

1 Bill of complaint 

Filed January 14, 1937 

United States District Court, District of Columbia 
Equity No. 63408 

Marie Elizabeth Elg. Mt. Kisco, N. Y. vs. Frances Perkins, Sec¬ 
retary OF Labor, Edward J, Siiaugiinessy. Acting Commissioner 
OF Immigration and Naturalization, and Cordell Hull, Secre¬ 
tary OF State 

The complaint of Marie Elizabeth Elg by Henry F. Butler her 
attorney respectfully alleges. 

1. Plaintiff was born on October 2, 1907, in the City and State of 
New York as appears by her birth certificate issued by the proper 
authorities, a copy whereof is hereto annexed marked Exhibit A 
and made a part hereof, and .she is now residing at Mt. Kisco in 
Westchester County in the State of New York in the United States; 
during all of her life plaintiff has been a citizen of the United States, 
has never married and has never conmitted any act or executed any 
instrument or authorized anyone on her behalf "to commit any act oV 
execute any instrument of expatriation or renunciation of her Amer¬ 
ican citizenship or which would or could affect that citizenship in any 
manner whatsoever. 

2. The Defendant. Frances Perkins is Secretary of Labor of the 
United States, and the Defendant Edward J. Shaiighnessy is Acting 
Commissioner of Inimigi-ation and Naturalization, and ssiid defend¬ 
ants are cliarged with the e.xecution of the laws relating to the im¬ 
migration into, and the deportation from, tlie United States of aliens 

and the enforcement of the laws and statutes of the Lmited 

2 States in connection therewith and in relation thereto, but 
neither of the said defendants has any jurisdiction whatever 

over, or in regard to. the exclusion or deportation from the United 
States, of any citizen thereof. 
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3. The Defendant Cordell Hull is Secretary of State of the United 
States and is charged with and has j^iirisdiction over the is.suin<x of 
passports to citizens of the United States. The Passport Division 
of the Department of State of which Kuth B. Shipley is chief has the 
direct supervision of matters connected with the issuing of passports 
and the refusal to issue the same and the acts and written declarations 
of the Passport Division as done and issued by the Chief of the 
Passport Division are, to all le^jal effect and purposes, the acts and 
declarations of the Defendant 11 nil and for which he is responsible as 
Secretary of State of the United States. 

4. During the year 1928, before plaintiff was 21 years of a<re, she 
was residing; with her ])arents in Sweden and, through one Valdemar 
Haneson, inquired of the proper authorities what coui-se she should 
pursue in order to return to the United States where she was born 
and from which country, without her own volition or any action on 
her own part, she had been taken to Sweden when she was about 
four years of a^e. and plaintiff was informed in writinjr by the then 
Vice Consul of the United States at Ubteborir. Sweden, throu.<rh said 
Haneson, that if she returned to the United Stales Ind'ore attainin*^ 
the ajie of twentv-one vears her birth certificate and identification 
papei-s were all the evidence that was needed for her re-entry therein, 
but that if she did not return until after attaininj; the aire of twenty- 
one yeai-s, she should make application for an American passport, 

all of which plaintiff l)elieves and alleges was in accordance 
3 with the law of the United States at all times as evidenced 

by a communication from said Vice Con.sul dated June 11, 
1928, addressed to said Haneson, in a letter in the Swedi.sh lanjrua<;e, 
a copy of which and a translation thereof are hereto annexed marked 
Exhibit Bl aiul B2 and made part hereof, and a communication dated 
October 29, 1935, from the American Consul at Gbtebnr<x to plain¬ 
tiff's mother and referrin<; to the issuance of the said passport and 
a translation lliereof are also hereto anne.xed markt?d Exhibits B3 
and B4 and made part hereof. 

5. After the i-eceipt of the letter of s;tid American Vice Consul of 
June 1, 1928 (Exhibit Bl) and also after she had. on October 2, 
1928, attained twenty-one yeai-s of a<re but within one year there¬ 
after. on Hay 13. 1929, plaintiff, at the American Vice Consulate in 
Gbtebor<r. Sweden, duly signed and on her oath verified, an applica¬ 
tion for a pass[)ort in the regular form provided b}' the De])artment 
of State of the United States in which she swore allejxiance to the. 
United States and stated that she desired to remain a citizen of the 
T'nited States and intended to return thereto for j)ermanent i*esi- 
dence: said application set forth all the reipiired facts includinjj that 
she was a native-l)orn citizen ajred over twenty-one years; that her 
parents were at the time of her birth naturalized citizens of the 
United States and were liviu" therein; that when she was four years 
of ajie she had been taken to Sweden; that her father had returned 
to Sweden in 1922 (seven years prior to the date of the application) 
for permanent residence and had ever since 1922 resi<led and at t he 
date of the application was residinj^: in Sweden; and that she had 
durin<x that time been residin<i with him, all of which appears in said 
application which was transmitted by the American Vice Consul 
to the Department of State in Washington, D. C., where it is now 
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on file and a copy whereof is hereto annexed marked Exhibit C and 
made part hereof. 

4 6. Thereafter, as plaintiff is informed and believes, the Sec¬ 

retary of State in writing instructed the American Vice Con¬ 
sul at G()tebor<; to i.ssue to plaintiff a passport as an American native 
born citizen, but plaintiff cannot annex a copy of such instructions 
as the defendant Hull has refu.sed to frive plaintiff or her repre- 
sentative.s a copy thereof or to allow an inspection thereof and plain¬ 
tiff prays this court to direct defendant Hull to produce the orijriniil 
of said instruction on the trial of this action. ' 

7, After receivinir written instructions us aforesaid from the Sec¬ 
retary of State, the said American Vice Consul duly issued and 
delivered to plaintiff Passport No. 91, issued and dated July 2$, 
1929, and which has never been recalled or cancelled, certifyins: that 
she was a native born citizen of the United States a copy of whic|i 
passport is hereto annexed marked Exhibit D and made part hereof, 
and the original of which will be produced on the trial of this actioii 

8, After receiving said passport plaintiff on or about September 

7, 1929, sailed from Sweden on the Steamer Gri[)sholm and arrived 
on September 17, 1929, at the port of New York where she disem-r 
barked and was admitted to the United States as a United States 
citizen and those facts were duly entered on the records of the Port 
of New York as ai)pears by a letter of the Commissioner of Immi^ra-i 
tion and Naturalization hereto annexed marked E.xhibit E and inadel 
part hereof. j 

9, On or about April 10, 1935, plaintiff received a written notice,! 
dated April 8, 1935, from the United States Depai’tment of laiborj 

to the effect that she was ille<rally remaining: in the United 

5 States because she was not a citizen thereof, and ever since! 
that date she has been subjected to proceediuirs instituted by i 

the predecessor of defendant Shaujrhnessy and continued by him, to ; 
require her to promptly leave the United States or threateniu'r, in ; 
case of her not so doin*;, that she would be deported therefrom as I 
an alien improperly therein, and this notwithstanding: plaintiff has i 
proved to said defendant Shau"hnessy and his predecessor in office i 
that .she is a native born citizen of the United States and has never j 
by any act on her part expatriated herself therefrom; and as de¬ 
fendant Perkins and defendant Shaupfhnessy and his predecessor 
in office have refused to acknowledge her ri^ht as a native born 
American citizen to remain in the United States an actual con¬ 


troversy has ai‘isen betweoi the plaintiff and said defendants Perkins 
and Shau"hnes.sy within the meaning of the Declaratory Jnd'rment 
Act of June 14, 1934, as amended, and which this coui’t has jurisdic¬ 
tion to determine. That such actual controversy does exist appears 
not only by this allepition but also by communications addressed 
to j)lain(ifF copies of some of which az’e hereto annexed as follows: 
that above referred to infoian of letter from Byron H. Uhl, Di.strict 
Director of tlie Immip-ation and Naturalization Service of the 
Deizartment of Labor for the District of New York, and whose 


acts and writtezi declaratiozis are done and issued by authority of 
the Secretaiw of Labor and tlie Commissioner of Immijrration and 
NaturalizatioJi, dated A{)ril 8, 1935, copy of which is iiereto annexed 
marked Exhibit Fl and made jniri hereof; plaintiff is also advi.sed 


I 

1 
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3. The Defendant Cordell Hull is Secretary of State of the United 
States and is charjred with and has jiirisdiction over the is.suin<r of 
passports to citizens of the United States. The Passport Division 
of the Department of State of which Ruth B. Shipley is chief has the 
direct supervision of matters connected with the issuing of passports 
and the refusal to issue the same and the acts and written declarations 
of the Passport Division as done and issued by the Chief of the 
Pas.sport Division are. to all le^xal effect and purposes, the acts and 
<leclarations of the Defendant I lull and for which he is responsible as 
iSecretary of State of the United States. 

4. Durinj; the year 1928, before plaintiff was 21 years of a"e, she 
was residin'; with her ])arents in Sweden and, through one Valdemar 
Haneson, inquired of the proper authorities what coui’se she should 
pursue in order to return to the United States where she was bom 
and from which country, without her own volition or any action on 
her own part, she had been taken to Sweden when she was about 
four years of a"e, and plaintiff was informed in writinjr by the then 
Vice Consul of the United States at (ibtebor". Sweden, throu<rh said 
Haneson, that if she returned to the United Stales iK'fore attainin'; 
the a»;e of twenty-one yeare her birth certificate and identification 
papers were all the evidence that was needed for her re-entry therein, 
but that if she did not return until after attainin'; the a^e of twenty- 
one yeai-s, she should make application for an American passport, 

all of which plaintiff believes and allej;es was in accordance 
3 with the law of the United States at all times as evidenced 

by a communication from said Vice Consul dated June 11, 
1928, addressed to said Haneson, in a letter in the Swedish lan<;ua^o, 
a copy of which and a translation thereof are hereto annexed marked 
Exhibit Bl and B2 and made part hereof, and a communication dated 
October 29, 1935, from the American Consul at Gbtebor<; to plain¬ 
tiff's mother and referriii'; to the issuance of the said ])assport and 
a translation tl'.ereof are also hereto annexed marked Exhibits B3 
and B4 ajid jnade part hereof. 

5. After the receipt of the letter of said American Vice Consul of 
June 1. 1928 (Exhibit Bl) and also after she had. on Octol)er 2, 
1928, attained twentv-one vears of ai;e but within one vear there- 
after, on May 13, 1929, [)laintiff. at the American Vice Consulate in 
Gbtebori;. Sweden, duly sii;ned and on her oath verified, an applica¬ 
tion for a passport in the re;;ular form provided by the Department 
of State of the United States in which she swore allegiance to the 
United States and stated that she desired to remain a citizen of the 
Ignited States and intended to return thereto for ])ermanent i*esi- 
dence: said application set forth all the required facts includinj; that 
she was a nativc-lK)rn citizen ajred over twenty-one years; that her 
parents were at the time of her birth naturalized citizens of the 
United States and were livin*; therein; that when she was four years 
of aj;e she had been taken to Sweden; that her father had returned 
to Sweden in 1922 (seven years prior to the date of the application) 
for permanent residence and had ever since 1922 resided and at the 
date of the application was residing; in Sweden: and that she had 
durinpf that time been residing; with him, all of which appears in said 
application which was transmitted by the American Vice Consul 
to the Department of State in Washin^on, D. C., where it is now 
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on file and a copy whereof is hereto annexed marked Exhibit C and 
made part hereof. 

4 6. Thereafter, as plaintiff is informed and believes, the Sec¬ 
retary of State in writinjr instructed the American Vice Con¬ 
sul at Gbteborfr to issue to plaintiff a passport as an American native 
born citizen, but plaintiff cannot annex a copy of such instructions 
as the defendant Hull has refused to ^ive plaintiff or her repre¬ 
sentatives a copy thereof or to allow an inspection thereof and plain¬ 
tiff prays this court to direct defendant Hull to i^roduce the orijxinal 
of said instruction on the trial of this action. 

7. After receiving written instructions as aforesaid from the Sec¬ 
retary of State, the stiid American Vice Consul didy issued and 
delivered to plaintiff Passport No. 01, issued and dated July 22, 
1929, and which has never been recalled or cancelled, certifyin<r that 
she was a native born citizen of the United States a copy of which 
passport is hereto annexed marked Exhibit D and made part hereof, 
and the oripnal of which will be produced on the trial of this action. 

8. After receivin'! said passport plaintiff on or abont September 
7, 1929, sailed from Sweden on the Steamer Gri))sholm and arrived 
on Se])tember 17, 1929, at the port of New York where she disem¬ 
barked and was admitted to the United States as a United States 
citizen and those facts were duly entered on the records of the Port 
of New York as ap]>ears by a letter of the Commissioner of Immio:ra- 
tion and Naturalization hereto anne.xed marked Exhibit E and made 
part hereof. 

9. On or about April 10, 1935, plaintiff received a written notice, 
dated April S, 1935, from the United States Department of Labor 

to the effect that she was illepilly remainin'’: in the United 

5 States because she was not a citizen thereof, and ever since 
that date .she has been subjected to proceedinijs instituted by 

the predecessor of defendant Shau^hnessy and continued by him, to 
require her to promptly leave the United States or threatenin'!, in 
case of her not so doin^, that she would be deported therefrom as 
an alien improperly therein, and this notwithstanding ])laintiff has 
proved to said defendant Shan^hnessy and his predecessor in office 
that she is a native born citizen of the United States and has never 
by any act on her part expatriated herself therefrom; and as de¬ 
fendant Perkins and defendant Shau^hne.ssy and his predecessor 
in office have refused to acknowled‘!e her ri'!ht as a native born 
American citizen to remain in the United States an actual con¬ 


troversy has arisen between the plaintiff and said defoulants Perkins 
and Shau^hnessy within tlie meaniii'! of the Declaratory Judgment 
Act of Jime 14, 1934, as amended, and which this court has jurisdic¬ 
tion to determine. That such actual controversy does exist appears 
not only by this alIe'!ation but also by communications addressed 
to plaintiff copies of some of which are hereto annexed as follows: 
that above refeiTcd to infoi-m of letter from Byron H. T'hl, District 
Director of tlie Immi^n’ation and Naturalization Service of the 
Department of Labor for the Distinct of New York, and whose 
acts and written declarations are done and issued by authority of 
the Secretary of Labor and the Commissioner of Immigration and 
Naturalization, dated A]iril 8, 1935, copy of which is hereto annexed 
marked Exhibit Fl and made part hereof; plaintiff is also advist'd 


I 
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tliat notwithstanding the circumstances of her case were presented 
to certain persons in the Department of Labor, collectively known 
as the Board of Review, her attorneys on November 4, 193o, were 
notified ‘‘in view of the fact that the Swedish Foreii;n Office 

6 has stated that this woman (meanini; the plaintiff) "ained 
Swedish nationality after living in Sweden when her father 

reac(]uired Swedish citizenship, there is no reason why any chanjje 
should be made in the outstandinir decision’’ which was to the effect 
that she was ille»rally in the United States as an alien and subject 
to deportation as such therefrom; and plaintiff is further advised 
that the conclusions of said Board of Review are expressed in wrilinjj 
but are contained in the files of the Labor Department of the Ignited 
States and copies thereof are. not available but are in the possession 
of the defendants Perkins and Shaucrlmessy and she prays that they 
may be required to produce the same on the trial of this action; and 
on July 3, 1930, jilaintiff's attorney received a letter signed by J. H. 
Wanner by direction of the Commissioner of Immi*n*ation and 
Naturalization, dated July 2. 1930, to the effect that plaintiff would 
be allowed sixty days further for the ])urpose of presentina: jiroof 
of her American citizenship, copy of which is hereto annexed marked 
Exhibit F2 and made part hereof; and on October 14, 1930, plain¬ 
tiff’s attorney received a letter from W. W. Brown, Assistant to 
said Commissioner, written by direction of said Commissioner, dated 
October 13, 1930. statin<r that the District Director at Ellis Island, 
New York, had been instructed to take no steps looking to the en¬ 
forced depai-ture of the jilaintiff prior to February 1, 1937, copy 
of which is hereto annexed, marked Exhibit F3 and made part 
hereof; plaintiff alleges that said proceedings have for their sole 
purpose her deportation from the United States on the gi’ound that 
she is illegally remaining therein as an alien and, notwithstanding 
the postponement in the letters above I’eferred to, said proceedings 
are still in full force and effect to her continuing givat injury and 
annoyance and such proceedings can only be terminated by 

7 an order of a court of competent jurisdiction enjoining the 
defendants Perkins and Shaughnessy from further continuing 

the same. 

10. On or about July IG, 193G plaintiff duly filed an application for 
a passi)ort as a United States citizen in the proper office and which 
was duly transmitted to the Dei)artment of State of the United 
States as a})pears by a copy thereof marked Exhibit G and made 
})art hereof. As a native born citizen of the Uniteil States, wh.o has 
not expatriatetl herself or done any act justifying the Secretary of 
State in refusing to issue the said plaintiff such ])assport. she is en¬ 
titled to have tlie .same issued to her. On July 29, 193G. however, 
plaintiff was informed by a letter a<ldressed to her by the Chief of 
the Passport Division of the Department of State that her ap])lica- 
tion for sucii passport was denied, but solely on the ground that she 
had lost her native born American citizenship by reason of her father, 
(Justav P2!g, having returned to .Sweden on July 2"), 1922 and remain- 
iiig there until July 25. 1924 on which day under paragraph 1 of 
Section 2 of the Act of March 2, 1907 and the provisions of the 
Naturalization Convention of 18G9 and the laws of Sweden as they 
e.xisted on July 25. 1924 he had become naturalized as a Swedish 
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citizen in conformity with the laws of Sweden with the consequent 
loss of his American citizenship by naturalization, on July 25, 1924, 
as had also his minor American born children, residinj; with him in | 
Sweden, including plaintitf as appeared by the written report of the 
Consul of the United States at Gdtebor*^, Sweden. At the time the i 
report on Gustav El^'s resumption of Swedish citizenship referred | 
to in said letter was made the plaintitf was residin<; in Xew York ! 

C'ity as appears by the lettei*s of the Chief of Passport Division j 

dated respectively July 29, Sei)tember 25 and 2G, 193G and the report 

of the I'nited States Consul, November 13, 1934. copies of i 

8 which are hereto annexed marked Exhibits Hi, H2, H3 and H4 | 
respectively ami made i)art hereof; but ])laintiii' does not admit 

that the facts and conclusions of law as set forth in said exhibits are 
correct and expressly denies that the facts as stated justify the con- 
cliKsion of law that .she is not now a citizen of the United States. 

11. Such refusal to issue her a passi)ort on the firounds allejjed is 
not only a serious injury to plaintitf but has created an actual con- 
ti'oversy bc^tween her and defendant Hull for whom the Chief of the j 
Passport Division was authorized to, and did, act, in such refusal i 
to issue such passport and basinj; it solely on the "round of her loss 

of American citizenship. Such a controversy exists because, as plain- | 
tiff is informed and believes, defendant Hull has not only refused | 
to issue a passj)ort to plaintiff, solely on said "round, but has trans- j 
mitted to defendants Perkins and to the Bureau of Immijrration and 
Naturalization various documents, reports and opinions of members ' 
of the staff of the Department of State impujjninji and denying ! 
plaintiff’s American citizenship, and on the authority of which plain¬ 
tiff has reason to believe, and therefore alle"es, defendants Perkins I 
and Shaughnessy and his predecessor in office have based and are 
continuing to prosecute the ])roceedings having in view plaintiff’s 
deportation from the United States. 

12. The aforesaid action of defendants individually and jointly are 

resulting in great, continuing, and irreparable damage to plaintiff 
and causing her anxiety, trouble, loss of time and expense and will ! 

continue to do so unless, and until, her American citizenship shall ' 

be so established by the judgment of a court of competent juris- ' 

diction, as is this court, that defendants Perkins and Shaughnessy j 

cannot continue to annoy, molest, and cause expense to her by 

9 continuing the pending proceedings to have her deported from I 
the I’nited States and defendant Hull cannot continue to j 

assert that she is not a citizen of the United States and refuse to 
issue to her a pass])ort as such solely on that ground, all of which 
actions of defendants and each and all of them are wholly without 
any basis on, but are wholly contrary to, the law of the United 
States. 

13. Plaintiff has greatly suffered and will continue to suffer great 

and irreparable wrong if defendants, or any of them, continue to i 

deny that she is a citizen of the United States and endeavor to de- ' 

prive her of the I’ights of such citizenship which ai'e of a great j 

and inestimable value far in excess of any amount necessary to give i 

this court jurisdiction of this case brought by plaintiff to protect i 

her rights which have been and are being curtaile<l and infringed i 

by the defendants as heretofore set forth in this complaint. 
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Wherefore plaintiff prays this honorable Court— 

1. To enter a Declaratory Judpnent pursuant to the provisions of 
the Act of June 14, 1934, as amended, declaring and adjud^infr that 
she is a native born citizen of the United States and has never com¬ 
mitted any act or executed any instrument of expatriation from the 
United States or renunciation of her citizenship thereof, nor has any 
such act or instrument been committed or executed on her behalf 
by any other person, and that she is entitled to all the ri”:hts and 
privileges of a citizen of the United States. 

2. That defendant Perkins, individually and as Secretary of Labor 
and defendant Shaughnessy, individually and as Acting Commis¬ 
sioner of Immigration and Xaturalization be, aiul each of them be, 

enjoined from instituting or continuing to prosecute auv pro- 

10 ceedings for the purpose of deporting plaintiff from the United 
States or in any way interfering with her residence therein. 

3. That defendant Cordell Hull individually and as Secretary of 
State and all persons acting for him as such be enjoined from making 
any statements oral or written to any person or persons or to any 
public official to the effect that plaintiff is not a citizen of the United 
States and entitled to all the rights and privileges of such citizen¬ 
ship and from refusing to issue her a passport solely on the ground 
that she is not such a citizen. 

4. And plaintiff also prays that inasmuch as defendants Perkins 
and Shaughnessy claim they have the right under tlie law of the 
United States at any time to issue an order of dey)ortation and arrest 
against the plaintiff and may do so at any time after February 1, 
1937, without further notice to her and it will be imi>ossible for this 
case to be heard and determined before that date, and such action 
would cause plaintiff further great and irreparable injury, a tem- 
porar\’ injunction issue out of this court against defendants Perkins 
and Shaughne.ssy, individually and as officei-s. enjoining them and 
each of tliem and all persons acting under them or either of them 
from any further action on their part in the proceedings already 
instituted and above referred to in this complaint for the deportation 
of the plaintiff and that such injunction continue until final judgment 

shall have been rendered in this action. 

11 5. That the plaintiff may have such further relief as may be 
proper and just in the circumstances. 

Marie Elizaretii Elg. 

I5y Henry F. Bi:ti.er, 

I Attorney for the Plaintiff. 

City of Xew York, 

Coanty of New York. State of New York, ss; 

Marie Elizah/Cth Elg, being duly sworn, deposes and says that she 
is the plaintiff in the above entitled action: that she has read the fore¬ 
going complaint and that the same is true of her own knowledge 
except as to those portions that are therein stated to be alleged to the 
best of her knowledge and information. 

Marie Elisaretii Ei.g. 

■ Sworn to before me this 11 day of January 1937. 

[seal] Bernard T. Reilly, 

Notary Public for the City. 
County, and State of New York. 
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Notary Pu})lic, Queens County. Cert, filed in Queens Co. No. 2660, | 

Re<;. No. 6040. Cert, filed in N. Y. Co. No. 693, Rej;. No. 7-R-399. | 

My Commission E.xpires March 30, 1937. j 

12 Abstract of complaint I 

Paragraphs 1, 2, and 3 

Allege birth in United States, residence herein at present time, and 
denies any act of e.xpatriation (Exhibit A, Birth Certificate), and i 
sets forth official positions of defendants. | 

I 

Paragraph 4 j 

Sets forth how plaintiff was taken to Sweden during minority, | 
residence of parents there, and information obtained in letters from 
American Consul as to her American citizenship (Exhibits Bl, B2, 
B3, andB4). 

Paragraphs 5, 6, 7, and 8 

1 

Set forth plaintiff’s application through American Consul for pass- i 
port (E.xhibit C), and instructions of State Department W its 
issuance and issuance thereof (Exhibit D details of), and alleges 1 
arrival of plaintiff at port of New York on September 17, 1929, and i 
admission as American citizen (Exhibit E). | 

Paragraph 9 ! 

I 

Sets forth institution of proceedings for deportation of plaintiff, 
which she asks in this case to have enjoined (Exhibits FI, F2, F3), 
and asserts that controversy has arisen under Declaratory Judg- ; 
ment Act of 1934 between plaintiff and defendants Perkins and ; 
Shaughnessv. i 

Paragraphs 10 and 11 

j 

Set forth i)laintilPs a{)j)lication in 1936 to Secretary of State for j 
passport as American citizen (Exhibit G). his refusafto issue same | 
on ground of non-citizenship of plaintiff (Exhibits HI, H2, H3, and | 
H4); asserts that similar actual controversy has arisen between plain¬ 
tiff and defendant Hull. 

I 

Paragraphs 12 and 13 | 

Assert the great, continuing, and irreparable damage to which I 

defendants have subjected and still are subjecting plaintiff. ! 

! 

Prayer | 

^(1) To have a Declaratory Judgment that she is a citizen of the 1 

United States; (2) To enjoin defendants Perkijis and Shaughnessy | 

from further prosecuting deportation proceedings; (3) To enjoin j 
defendant Hull fi’oni impugning or den\’ing plaintiff’s American 
citizenship; (4) To have an injunction pendente lite; and (5) To 
liave other and proper relief. 

44881—38 - 2 j 
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13 Lht of exhibits 

Paragraph 1, Exhibit A. Birth Certificate. 

Para<rraph 4, 5, Exhibit Bl. Orijrinal letter (in Swedish) from 
Consul von Struve to Superintendent Haneson, June 11. 11)28. Ex¬ 
hibit B2. Translation of Bl. Exhibit B3. Original letter (in 
Swedish) from Consul Yates, October 29, 1935. Exhibit B4. Trans¬ 
lation of B3. 

Para<rraph 5. E.xhibit C. Plaintiffs application for passport, May 
13, 1929. 

Para'rraph 7, Exhibit D. Plaintiff's ])as.sport, Xo. 91. 

Parajjraph 8, Exhibit E. Letter from Commissioner of Immi<jra- 
tion and Naturalization, Decemlx^r 24, 1936, advisinjr that New York 
port records show api)licant’s arrival, September 27, 1929 and admis¬ 
sion as a United States citizen. 

Para<rraph 9, Exhibit Fl. Letter of District Director Byron H. 
Uhl. advising plaintiff that she was illegally in United States. Ex¬ 
hibit F2. Letter of Commissioner of Immijrration and Naturaliza¬ 
tion of Julv 2, 1936 e.xtendinjr time sixty davs. Exhibit F3. Letter 
of (Commissioner of Immi<;ration and Naturalization of October 13, 
1936, suspending proceedin<rs until Feb. 1. 1937 

Paragraph 10, Exhibit G. Plaintiff's passport application. July 16, 
1936. Exhibit Hi. Letter of Chief of Passport of July 29.1936, deny¬ 
ing ap])lication on "rounds of noncitizenship. Exhibit H2. Letter 
of Chief of Passport. September 2.'), 1936. enclosiu" re])ort of Consul 
in regard to Gustav ICl"'s citizenship. Exhibit H3. Re]K)rt of 
Consul Hamden reijardin" Gustav El^r's citizenship. Exhibit H4. 
Letter of Chief of Passport of September 26, 1936. 

14 Exhibit A 


City of New York. 

Department of Health. Bure.\u of Records, 

Net!' York, N. Y., July 1, 1036. 

Below is a ])hotastatic copy of a certificate on file in the Bureau of 
Records of the Department of Health of the City of New York. 

The City of New York, Department of Health, State of New York, 
Certificate and Record of Birth of. Name of child, Marie Elizabeth 
El"; Sex, Female; Color, 'White; Date of Birth, Ot. 2d, 1907; Place 
of Birth, Street and Number, 293—18 St.; Father's Name. Gustav 
El"; Father's Residence, 293—18 St.; Father’s Birth])lace, Sweden; 
Father’s A"e, 28 yrs.; No. of Certificate. 30097; Father's Occupa¬ 
tion, Sailor; Mother's Name, Evelyn El"; Mother's Name before 
Marriaire, Evelyn Paulson; Mother's Residence, 293—18 St.; Moth¬ 
er's Birthplace, Sweden; Mother’s A."e, 26 yrs.; Number of Pre¬ 
vious Children, None; How many now livin" (in all), 1; Name and 
address of pei’son makiu" this report, Si"nature. 

Wm. Silberman, M. D., 


• Date of Report, Oct. 10th, 1907, 
is a true copy. 

Si"nature ille"ible. 

[official seal] 


Rcxidenre, 701 —J A re. 
This is to certifv the fore"oin" 

^ ^ c* 

Thomas J. Duffteld, 
Registrar of Records. 

Ass't. Registrar of Records. 
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15 ExMbvt B1 I 

Americ.vx Consular Service j 

I 

Goteberg^ den life jun/, 1028. I 

Rektor Valdemar Haneson, ! 

Grehhentad. ! 

Soni svur pii Eclert brev av den 4de juni, 1928, rorunde en i Forenta I 
Statenia fodd flickas oiiskan att aterresa dit, ber ]'a<; fa meddela 
f<)ljande: 

Ifall Froken El<x reser innan bon fyllt 21 ar, behbver bon icke 
andra papper iin sin Amerikanska fodelseattest saint ett identifier- | 
in^sdokninent med foto^rafi. ! 

Reser bon ej fbrr iin efter fyllda 21 ar, tortc bon infinna sig 
personligen pii delta onsulat for att inliigga ansbkan om Amcrikan- 
skt [)ass, Hon bbr da medbava: j 

Sin amerikanska fodelseattest, ocb dopattest, om i besittning av j 
sadan. ! 

Ett identifieringsdoknment med fotografi, ntfiirdat av priisteii | 
eller landsfiskalen, under dess sigill. | 

Tre passfotografier. 

Konsulatsavgiften, Kr. 3.80. i 

D(‘t vore iiven onskviirt att hon vid besbket a Konsnlatct vore i j 
besittning av upplysning om niir hennes far emigrerade till Forenta 
Staterna, samt niir ooh var ban blev amerikansk medborgaiv, ifall ; 
ban varit detta. Xamn ocb adress pa tvii personer i Forenta Stat- * 
erna vilka ba kilnnedom om bennes fodelse diirstades, torde iiven | 
medbavas. i 

En tid av min.st tva niiinader maste viintas forflyta efter det bon i 

infunnit sig pii konsnlatet, innan svar pa bennes "passansokan kan 
viintas anliinda friin Wasbington. | 

Hdgaktningsfullt, 

(Signed) H. C. von Struve, | 

H. C. von Struve, | 

Arnerican.sk Konnil. ! 

130. KH. ! 

16 Exhibit B2 I 

i 

[Tr.inslatlon] 1 

I 

American Consul.\r Service, | 

Gbteboeg., June 7/, 1028. | 

Superintendent Valdemar Haneson, | 

GrebbestfuL j 

Replying to yoi'.r letter of June 4tb, 1928, concerning tbe contern- ! 
plated trij) to tbe United States of a girl born there, I beg to inform | 
as follows: 

In tbe event that Miss Elg de])arts before she attains ber twenty- ! 
first year, sbe will require no other papers than ber American birth i 
certificate together with an identification document with photograph. i 
Docs she not leave until after attaining her twenty-first yeai'. she i 
may call personally at this Consulate to submit application for an I 
American [la.^sport. She must then bring with her: 
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Her American birth certificate, or baptismal record, if in possession 
thereof; 

An identification document with piloto<rraph, made out by a clergy¬ 
man or county clerk, under their (hand and) seal; 

Three passport photographs, and 

("onsular fee of Kr. 3.80. 

It would be desirable also that on the occasion of her call at the 
Consulate she be in possession of information as to when her father 
emigrated to the United States, and as to when and where he became 
an American citizen, if that is the case. Also the names and addresses 
of two pei-sons in tlie United States, who have knowledge as to her 
biilh there, are desirable. 

An interval of at least tv.-o months should be anticipated to trans¬ 
pire after her visit to the Consulate before a reply on the passport 
retpiest can be e.xpected from Washington. 

Vcrv truly vours, 

H. C. VON Struve, 

Ainencari Consul. 

130. KH. 

17 Exhibit 

Eef. No. 130—LDY/KHL. 

American (a)nsi:lar Service, 

Gbtehorg^ den Wde oktoher. lOdo. 

Fru Evelyn Elo, 

Riinrik. Grebbestad. 

Harmed erkiinnes Edert brev av den 28 ds. betriiffande Eder dotter, 
Marie. Elisabeth Elg. 

Det meddelas harmed att de svarigheter Eder dotter nu erfar 
u])pstat genom att telkningen av vis.sa lager och bestiimmelser med 
avseeiide pii medborgarskap numera iindrats. Da Eder dotter i 1920 
reste till I'Tirenta Staterna ansags det att varje person som var rikld 
i F<")renta Staterna iitan tvivel var amerikansk medborgare, obeaktet 
faderns medborgarskap. Hon erhbll saledes ett amerikanskt pass 
for sin resa. Emellertid anses det numera att en hinderarig .som 
enligt svensk lag fbljer sin faders medborgarskap och med honom 
blivit svensk medborgare da bar atertagit svenskt medborgarskap, 
da samtidigt ftirlorar sin riitt till amerikanskt medborgarskap. trots 
sin fbdelse i Fbrenta Staterna. Enligt nuvarande tolkning skulle 
Eder dotter sfiledes icke haft riittighet att a berviinda till Fbrenta 
Staterna pa att amerikanskt jiass, eniir hon blivit svensk medborgare 
samtidigt som sin fiir 1924. 

Da passet utiTir da<les av detta Kousulat efter bemynidgande av 
De])artment of State. Washington, kan Konstdatet tyviirr icke bista 
med nagot yttramie om de atgiir der som kunna vidtagas av Phler 
dotter, utan' hov hon tillskriva the Secretary of State, Wa.shington, 
I). C.. med begaran om utredning i iirendet. 

Hc-gaktningsfullt, 

(Signed) Lloyd D. Yates, 

A /// erileanslc Konsul. 


Bil: Brev i retur. 








Dcpartaent Passport 1 


Applicatioa 


fiir (l>« fulliMiiim IsurpiMT* 

Return to the U.S 


lo vialt th<> r«MintfV*e 

Sweden 


My l*«t m*ritjU Twlmn»n t^rruMi^Uwl od 

si£. 


. <>o or about..1. 

“ ■ rr 24ja)K>t 

Brooklyn, N.T,._. 

litU'aU*; HloSU''-”' nuidlnc at ROJTTjJCa • 

^ - p<?rmanont reaIde^e. 


} rmi^rabtl to ttw rnitrtJ HUt«*w fnmi 




.Srooklya^. 


h(> in t Mats-* |.nnrtMalUal 

1 am tttr iM'Nfrr *4 |MMMi(w>rt N**.... <■ 
I n>«M(t«Nl tn l!*«* t >tat*’" f^Mn .. 


1911 


h^lrtaftrf n«H#ri', T»nMrijMUlv at ^rOOfeXj ^ a.*.«-. 

t Isa^e rv«Hl«sl iMiUMi** «*f ttM* I lutM Mai«« at tin* 

Sweden, . fr.mi 


date 


ROrrlk 


l«'nt^r 1 miUhI Mat«*«<Ml... X9XJk 1 .. .,aiMi havr trmporafity f«««ilsa1 a 

.f.>r tiM* of **f 

irw* l«i rrtnaiii a rittA«'n *4 tU«* rniled Stal**". atnl iitU*ii4l U» fKgftt thacvto prnnanraily W fVMfSa aail tba 

(IM..ntliet^^^58port.. VfP ^♦. 


*>f i-iti/f'rHstMp within 

t (la^i* w>n«v niv hatitrat»*ai >«>n a« an AiiH*rM*ati ritM«*ri alwavo hi'Ut myactf <Mit mm aorh, ami hav« not taium an id 
aik*rf«an*f» t«s of tawr. i<alnrai>*f*t am a ri!ii*»h*»f •n»';«*rt *4, anv fisPrtcn wtat**. 

I 1 laiarln^iH Mf*1 w ^Aa***#!*# } W • - • 

- XX - XX. .«t.— .'-- 1 -ra.i—{ 2 ^ 


Mv wt^l^ p«-wk1«wJ ai>f*<ati mim*«* iHif inaffnMt**, at ItM- fa»iU*«ini( |>U4*«*a f«#p ttn* fnltowmc Jirmida 


aiMl a4S|<Mfait «‘’*if^li»h:p thr«»g<ii 


XiiM'fifan tiH-«ma> tax Pt loffiw to thr >4 Intiftsat IWm-uih’ at 


■ikl rvNjMipf n*r. nmW rMaiout f««wtaUiaa, W auliaot anwh rHuraal 


tVal tha ■tal>*n,«*iit« M»a>1a af** tria*. 



































oAT»« or AiLFC.iAsrr 


»« jf •• • 


N.. . r 

'• '•VI. .* N... ^ 


.j «»••• 


’■ \'-. ^ ijf r* '" 

■ •, *, , ..* . ,. u; tcSorii^ 

SW>I( 1 « 3 . 



nrsCKlPTION or AM"LIOANT 

5 


ti ii.'ifik* .»r fiM* (•oi XX 

|*|«**f • .f liir'*i AOriCf 

f)n*4*f>f t^trtit Cc*ob^r 1SC7. 

.Kr.MMU...n nous9wor‘<. 

rfarvMMtfa •'At>ini*t««t »« fotUm*. (ImiKftte wSetti^ MPTit tn 
f>rfMirtiiicnt. rrtA.tir«t lu fi;«4 of uifir^, uf r«tur&Ml to A(>^c«n(.) 


_ I . >• W « w'A* a A*** Va W A VaA VA 

; _jfothar. (aII rat’d) 

Rmuj^CEs ?ttrs* HcX^y 0*^0 Ci*iA^-oji 4%7o,| BrookXj'rii •'*V, 

Srs^lla Sunasccn, 616 Sllsworth A^a,, Bronx,New York Clty,JJ,Y. 

i^w(Aoniii ■•«M S'* aAAt i**j, 

ArnoAviT 

I, th«» •. IfAItttiiV »*»*f I Mill A y/'Xy^ r»>»..l«» At A'M^iAM WT;tt#n • 

ruv a.rfr,A* »»■** f.• »*'• v*Af, t’lAl f kf ■ •«* >f.'* AjiplwAiit a • * .•* rt'^-'fnv t l.**trififW I'f* •r! f-tfth »•. Ii^ « ^>ti«#tt of ttM» 

I Il.tial t!l4t til*’ lliAiir Ol IK*' MjipIU'lUil • lUtlllAV it AT** tf !♦• t<» ttll* lAWt «»f lltV A lioM Af,.t 

I .i.'.cm'ilv awrMr toAt ! liA'** kfio»i4 the Api-liCAi»t 1*^40^411' f..f *^0 ^oAr* i 


> a • / i ^ y y 


, »l'»«. 

'aIts , Anna .Nordby. 

Rla^a^tttan 15, OC^-ebor^A. . 

Swecen. 


St* AAi*A»«r A *Nf» »i»oA\ *.» I•»vf.>ae me thia 1 d % a1 .*av «-f . 

!>*'•> 

•n0»' . "imh I* •' 4 *' * • I • kf>. •'* 

• ,»•»,»,<• t a •*• 

Vlca #'*iA*'a' f n*'r.( -’iiV* .■/ Ii: Qm {oiorer w^cdoa. 

I ’m* iippli** l.'i* • * .4l tlie f "••»*.; 4_ j* ) *• fio*ifH’»l ,fj I*.*' ev ei»t ■./ t.i< i{»*a’ K « r itiAAl'iJi* » 


PAthar! Mr. 


;tav ilp, PSr'.’lic, "rabS-stod, £wedaa. 


A t'Mi- ’i'! ‘Im’iv I. .f fi-»! 41 I r^'pA,.* %l |.e.{ie**v. T •» ifr ah 1 p’Aee nf n»veAtii*entA. I.4^tl«»f* of %lH, et eetufm. 

It !• ..j'lt.'iiAl v» .IK fit.' Ai.|*liC4»>' *.. tfii*' tS • inf fm i’ '•■ ’ 


U»*iCi-*fAl."n '’*1 -■ 


\ f**f1(rt'‘A’e ..r fe|<.-t*A*...n 


tAA ,r«t to !*.»• .I'lplieAn^- 


ilnit Ua y' smojM '• 


Rr.MARKS 


IIW 












FRANCES PERKINS. SECY. OF LABOR VS. MARIE ELIZABETH ELG H 


18 Exhibit BJi 

[Translation] 

American Consular Service, 

Gbteborg^ October 29, 103o 

Ml'S. Evelyn Pxg, 

Rbrrik, Grebbe-stad. 

The receipt of your letter of the 28th instant in tlie matter of 
your thiujrhter, Marie Elisabeth El<;, is hereby acknowledged. 

You are hereby informed that the difficulties your daughter is now 
experiencing have arisen because of the fact that the interpretation 
of cerlain laws and decisions as regards citizenship have undergone 
a change. When your daughter went to the United States in 102!), 
it was considered that any person born in the United States would 
undoubtedly be an American citizen, irrespective of the fathers 
allegiance; thus, an American passport for the trip was issued to 
her. Since then, it has been decided that a minor should, in accord¬ 
ance with Swedish law, follow the fathei-'s allegiance and thus 
together with him, become a Swedisli subject upon retrieving the 
Sweilish allegiance, inasmuch as the American citizenshij) is simul¬ 
taneously lost notwithstanding a birth in the United States, ^'our 
daughter .should, therefore, in accordance with the present interpre¬ 
tation, no longer be entitled to a return to the United States on an 
American passport, as she became a Swedish subject together with 
her father in 1!)24. 

In view of the fact that jiassports are i.ssued by this (.''onsulate 
only after receipt of authorization from the Dejiartment of State in 
Washington, this Consulate is at this time unable to contribute any 
oj)inion as to what your daughter might do in the matter but would 
advise her to write to the Secretary of Slate, Washington. D. C., 
asking for a final opinion. 

Very truly youi's, 

Lloyd D. Yates, American Corm}d. 

Enc; Returned letter. 


21 PJxhibit D 

Front cover: Passport (seal of the United States) United Slates of 
America. 

Inside front cover: Present this jiassport with your application 
for a new pass])ort. Xotice.—The bearer should sign his name below 
as directed. He should also sign the passport in the space provided 
therefor at the bottom of page throe. 

Marie Elisabeth Elg. Signature of beai’cr. 663-78 St. 

Bearer's addi'ess in the United States. Brooklyn, X. Y. 

Riirvik pr. (iiebbstad, Sverige, Bearer’s foreign address. 663-78 
Brooklyn X. Y. 

In case of death or accident notify Johan S. Elg, Xame of person 
to be notified, 663 78 St., Brooklyn. X. Y.. P2xact address. 

Caution. —This passport is a valuable document. Due care sh.ould 
be taken to .see that it does not pass into the possession of an un- 
authoi'ized person. If it is lost or destroyed the fact and circum¬ 
stances of the loss should be immediately rejiorted to the Passport 
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Division. Department of State, or to the neare.st American Consulate, 
and to the local police authorities. New passports in such castes can 
be issued only after exhaustive inquiry. 1-11G7. 

Pa<re 1. No. 91. Passport.—Consulate of the Unitetl States of 
America at (ibtebor;;, Swetlen. Service ^9G0. Fee $9.00 s«i. Kr. 
o3.GG American Forei<;n Service $9.00 Fee Stamp, cancelled by con¬ 
sul's stamp. K G7041. 

Pajie 2. I. the undersigned, Consul of the United States of Amer¬ 
ica. hereby re<piest all whom it may concern to pennit safely and 
freely to pass, and in case of need to jiive all lawful aid ami pro¬ 
tection to Marie Elisabeth El<r. a citizen of the XTnited States. The 
bearer is accompanied by his Wife. Minor children (American Con¬ 
sulate Seal.) (liven under my hand and the seal of the Consulate 
of the United States at Gbteborjr, Sweden, July 22, 1929. (sjrd.) 
H. C. von Struve. 

Pajxe 3. Description of bearer. Hei<xht 5 feet 5 inches. Hair 
brown. Eyes ^ray. Distiniruishini; marks or feature: Place of birth 
New York, N. V. U. S. A. Date of birth October 2. 1907. Occupa¬ 
tion ilomestic. Siirnature of bearer. (Blank on this pajre but on 
photoirraph on paije 4.) 

22 Pa;re 4. Photojrra])h of bearer. Si'rnature on Photograph. 

Pai;e o. Tiiis ))assport is uood for travel in all countries un¬ 
less otherwise limited. Tliis ])ass])ort is valid for two years from the 
date of issue unless limited to a shorter period. It is not sulqect to 
e.xtension beyoi'.d a period of two years from the date of issue. This 
passport is limited to be valid for a ])eriod of six months only, and 
will expire on January 22, 1930. (Sird.) H. C. von Struve, American 
Consul. (Seal of American Consulate.) 

Paire G. Amendments and extensions. Nothin^. 

Pa<re 7. Visas. (lied rubber .stamp.) U{) visat vid avresan dan 
7 SEP. 1929. Polisen i Gotebor". 

Pages 8 •32. Visas. All blank. 

Exhibit E 

U. S. Department of Labor. 

Immkiration and Naturaliz.xtion Service, 

'Wa^ihinriton, December 24, 102G. 

Address reply to Commissioner of Immigration and Naturalization 
and refer to File Number 23/22894 Inf. 

]Mr. Charles Henry Bcti.er, Attorney, 
inrextment Building, 

Waxhirigton, D. C. 

Dear Sir: In reply to your letter of December 22. 193G, relative to 
Marie Elizabeth Elg, you are informed that the records at the port 
of New York show that Marie Elizabeth Elg arrived at that port on 
the steamshij) “Gripsholm” September 17, 1929, and was admitted as 
a United States citizen. 

Cordially yours. 

By direction of the Commissioner. 


Henry B. Hazard, Axsistant. 
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Exhibit FI 


U. S. Department of Labor. 

Immigration and N.\turaltzation Service, 

New York^ N. Y., Aovil 6\ 1936, 

Ill replying: please refer to this File Number 2-331860. 

Marie Elizabeth Elg, 

Chcxtnut Ridge Road, c/o George Butler,, Mount Kixco,, N. Y. 

Dear Madam : Reference is made to your interview at this office on 
April 19, 1934, at which time you verified an affidavit setting forth 
all the facts re<rardin<; your birth, parents’ citizenship and your resi¬ 
dence in the United States and Sweden. 

A subsequent investipition has been conducted in your case in con¬ 
nection with wliich your father was interviewed abroad. Your father 
made an affidavit to the effect that he voluntarily abandoned his 
permanent re.sidence in the United States; that he had no desire to 
pre.serve his allegiance to the United States and intended and desired 
to preserve Ids alleiriance to Sweden. 

You arc informed that tlie Department has concluded that your 
fatlier liecame a Swedish subject on July 25, 1924. and since you 
were then residinir in Sweden, you became a Aaeedish subject and 
forfeited all claims to American citizenship. /Tlie Department has 
directed that your entry on September 17, 1929, be not regarded as 
lawful for pennanent residence for the reason that you were at that 
time an alien and were comim; to this country for permanent resi¬ 
dence and therefore yon were subject to the quota laws then in ef¬ 
fect and the requireinents of the Immip-ation Act of 1924 requiring 
you to be in possession of a consular immigration visa. This office 
has been iiiformefl tha t it will bemecessarv for you to deparUfrum the 
United Stat es a nd tlTOT yvi-i-ffM; j ^ n entr y iii comp liance with tiie 

existing im mi<ri’atTf)n~laws._ You are informea mat tlie ServiceYvMl 
affolxt'TTTTrTrt^soiiable (iplxirtifnitv and time to adjust your present > 


unlawtui status. 

vv 111 you kitirttr inform this office when it is your intention to depart 
from the United Stat es j 

The American passport and birth certificate which you left at this 
time at the time of your interview are returned herewitli. 

Very truly yours, 

(S.) Byron H. Uhl, 

Byron H. Uhl, 

District Director, 
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25 Exhibit F2 

IT. S. Department of Labor, 
Immigration and Naturalization Service. 

W(juihhigtan, July 2, 103G. 

Address reply to Commissioner of Immigration and Naturalization 
and Refer to File Number 23/2*2894 RV. 

Mr. Henry F. Butler. 

Investment Building, 

Washington, D. C, 

De.\r Sir: This office refei-s to your letter dated April 8, 1936, 
refiardiufi the immigrration status in the United States of Miss Marie 
Elizabeth Elgr. 

3^Iiss Elg:'s case was made the subject of further consideration by 
this Service on the 10th ultimo, when it was noted that a period of 
approximately GO days in which you migrht pr esent p ro of of tli e 
t;nV>jopt- s^\. meFican cit izenship had been giUe n. In order that there 
may be slifficienT’time to ])resent all ^-idehce bearing: upon the 
matter, a furtlxci* period of GO days from the date of diis noIi.ee /vill 
be j ^rante d'Tor the purpose oUi^i-ck^TitTTi'g: proof reTIifTve to Miss Elg:'S 
An^ncaTrrk+Kenship. 

X-’orcTiidl^v j-unrs. 

By direction of the Commissioner: 

J. H. IVairner, 

(Sipied) J. H. IV AGNFJI. Assistant. 


2G Exhibit FJ 

U. S. Department of Labor, 
Immigration and Naturalization Service. 

October JO, 1930. 

Address reply to Commissioner of immigeration and Naturalization 
and Refer to File Number 2:1/22894. 

Mr. Charles Henry Butlfjr, 

Attorney at Lair, Investment Building., Washington, D, C. 

De.\r Sir: In reply to your letter of October 14. 193G, relative to 
the case of Miss Marie Elizabeth Elg:. you are informed that the 
District Director of this Service, Ellis Island, N, Y. H., is bein^ 
instructed to take no steT)s looking: to the enforced departure of 

Miss El«j prior to February 1, 1937, - 

■Respect^dlyv--- 

By direction of the Commissioner. 

W. W. Brown, 

W. W. Brown. A ssistant. 
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Exhibit HI 


Addresss official commipiications to The Secretary of State Washing- 
Ion, D. C. (Seal of the United States.) In rer)ly refer to 130- Elg» 
Marie Elisabeth. 

Department of State, 

Wcuihmgton, July 29^ 1936. 

Miss Marie Eli.saretii Ei.g, 

Care of Mr. Charles Henry Butler. 

Investment BuildingWxshington. D. C. 

My Dear Miss Elg : The Department has received the application 
for a passport which was e.xecuted by you before the Deputy Clerk 
of the Supreme Court at White Plains, Xew York, on July IG, 193G. 
It a])pears from that ap])lication and from the files of the Depart¬ 
ment that you were born in Brooklyn, New York, on October 2, 
3907; that your father, Gustav Elg. who was born in Sweden, was 
naturalized as a citizen of the United States before the District 
Court of the United States at Brooklyn, New York, on Se]jtember 
24, 190G: that in 1911 your mother returned to Sweden taking you 
with her; that you remained in Sweden until September of 1929, and 
that your father returned to Sweden in July of 1922, where he has 
since continued to reside. 


Your attention is invited to tlie first paragraph of Article V of 
the Swedish Nationality Law of October 1, 1894, as amended by the 
laws of A])ril 27, 19()G, and May 7, 1909, which reads as follows: 

“Swedish citizenship is forfeited by anyone who becomes a citizen 
of another country.” 

In view of this provision of law your father, of cour.se, ceased to be 
a Swedish citizen when he was naturalized in the United States 
30 on the date above mentioned, and consequently you did not 
acquire Swedish nationality at birtli. Attention fs also called 
to the second i)aragraph of Article VIII of the same law, which pro¬ 
vides as follows: 


“If the King has entered into a convention with a foreign Govern¬ 
ment, that any i)erson previously of Swedish nationality having ac¬ 
quired citizenshij) in that foreign country sliall be considered as hav¬ 
ing renounced such right when he again "takes up his domicile in this 
country and after he has been living here for a certain time; if any 
person for such reason loses liis foreign citizenship, he regains his 
Swedish citizenship at the same time.” 

Article III of the Protocol to the Convention between the United 
States and Sweden and Norway concerning naturalization, signed 
May 2G, 18G9, provides as follows: 

‘•"it is further agi-eed that if a Swede or Norwegian, who has be¬ 
come a naturalized citizen of tlie United States, renews his residence 
in Sweden or Norway without the intent to return to America, he 
shall be held by the Government of the United States to have re¬ 
nounced his American citizenship. 

“The intent not to return to America may be held to exist when 
the person so naturalized resided more than "two years in Sweden or 
Norway.” 


i 


I 


I 


i 
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Obviously in view of the residence of your father in Sweden since 
July of 1922 without the intention of returnin<r to the United States, 
the Department is re(iuired to hold that under tlie Article of the 
Protocol just mentioned lie must be considered as having renounced 
his American citizenship, and his reacquisition of Swedish nationality 
under the provisions of the second paragraph of Article VIII above 
(piotcd of the Swedish law coincidently with his renunciation of Amer¬ 
ican citizenship must be recognized under the Convention above 
referred to. As to your status, the third paragraph of Article VIII 
of the Swedish law above referred to provides that: 


“If ♦ * * Swedish right or citizenship has Ix'cn regained 
by the husband and father, such right also accrues to his wife 


and legitimate children under age. unless * * * they neither are 
domiciled in this country when citizenship is regained by the hus¬ 
band and father, nor have lost their citizenship in the foreign coun- 
rry together with him.” 

Obviously, under this provision of Swedish law you acquired Swed¬ 
ish nationality coinciilently with your father since you were then 
residing with him. and such ac(juisition must be recognized as hav¬ 


ing resulted in the loss of American citizenship under the provisions 
of the Naturalization Convention in etfect between the United States 


and Sweden. 


It may lx‘ added that, even in the absence of a convention concern¬ 
ing naturalization with Sweden, the Department would necessarily 
be obliged in the circumstance's of your ca.se to hold that under the 
provisions of the first paragraph of Section 2 of the Act of March 
2, 1907, you lost your American citizenship by being naturalized in 
a foreign state in conformity with its laws. For your convenience 
this ])aragrai)h of law is quoted: 

“That any American citizen shall be deemed to have e.xpatriated 
himself when he has been naturalized in any foreign state in con¬ 
formity with its laws, or when he has taken an oath of allegiance to 
any foreign state.” 

in view of the foregoing, the Department is obliged to say that, as 
you cannot be considered to be a national of the United States, a pass¬ 
port cannot be issued to you. 

It may be added that some time subsequent to the issue of a pass¬ 
port to you on July 22, 1929. by the American Consul at Gbteborg, 
Sweden, the Department of Labor communicated with this Depart¬ 
ment with regard to the preliminary form for declaration of in¬ 
tention to become a citizen of the United States filled by you, 
32 called attention to the fact that your father last returned to 


Sweden in July of 1922, where he had since remained, and 
reque.sted that the appropriate consular office in Sweden ascertain 
whether your father had resumed Swedish nationality, and if so, 
the date of such resumption. On August 20, 1934. this Department 
communicated with the American Consul at Gbteborg transmitting 
a copy of the letter of August 23. 1934. from the Department of 
Labor. With a despatch of November 17, 1934, from the consular 
office mentioned he transmitted an English translation of a commu¬ 
nication of October 30, 1934. from the Swedish Ministry for For¬ 
eign Affairs to the American Legation at Stockholm, in which it was 
held that your father recovered Swedish nationality by resuming 
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his residence in Sweden and remaininjj there for a period of two 
years, and that if you were residing; witli hini at the time y ou also 
acquir ed Swedish nationa lity under Swedish law. The Consul suh- 
u'rrrtTTmi report~of your father’s exi)atriation in which the names of 
four of his (‘hildren, including you, were mentioned as having ac¬ 
quired Swedish nationality with consecpient loss of American na¬ 
tionality. The Consul also submitted a statement made by your 
father on November 13, 1934, reading as follows; 

‘T, Gustav Elg, now a resident of Grebbestad, Sweden, do hereby 
solemnly declare: 

‘‘That I have voluntarily expatriated myself for the reason that I 
did not desire to I'etain the status of an American citizen; 

“That my permanent residence in the United States has been vol¬ 
untarily abandoned and that I neither intend nor desire to resume 
permanent residence in the United States; 

“That I have voluntarily surrendered my Certificate of Naturali¬ 
zation ; 

33 “And that I neither intend nor desire to i)reserve my allegi¬ 
ance to the United States, but intend and desire to preserve 
my allegiance to Sweden. 

In the light of the information obtained from the Swedish authori¬ 
ties, the Department regrets to say that the pass})ort issued to you on 
July 2'2. 1929, was issued in error. A copy of the Consul's despatch 
of November 17, 1934, and the enclosures thereto wei'e forwarded to 
the Department of Labor on December 13, 1934. 

Your attorney, Charles Henry Butler, has inquired whetlier this 
Department has advised the Department of Labor tliat your entry 
into the United Stales was illegal. In connection with such inquiry 
you are advised that supervision over the entry of aliens into tho 
United States is a matter coming entirely within the scope of the 
duties of the De))artment of Labor and it is contrary to the usual 
])ractice of this Department to ex])ress an o])inion whether an in¬ 
dividual may be considered to have entered the United States il¬ 
legally. 

As of interest to you in connection with your case attention may bo 
invited to the Opinion of the Attorney General of the United States 
in the case of Ingrid Therese Tobiassen (30 Op. Atty. Gen. 535) and 
to the decision of October 15,1934, of the United States Circuit Court 


of Appeals for the Ninth Circuit in the case of the United States v. 
Reid (73 F. (2d) 153), both of which relate to the citizenship status 
of a minor American-born child whose father acquired the citizen¬ 
ship of a foreign country, which act also conferred upon his child 
tlieii residing with him the citizenship of the same foreign country. 

A check for the sum of $9.00, the amount Avhich accom- 
34 panied your application under acknowledgment, is enclosed. 

Sincerely yours, 

R. B. SniPLEY, 

R. B. Shipley, 

Chief, Passport Divhion. 


Enclosures: Check for $9.00; Copy of this letter. 
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Exhibit 112 


Department op State. 

^Vcufkington-. ^September 2b, 1020. 

Address Official Coiiiiniinicatioiis to The Secretary of State, Wash- 
in<jton. D. 0. (Seal of the United States.) In reply refer to 130-- 
El”:, Marie Elisabeth. 

My Dear Mr. Butler: I have received your letter of September 
18, 1936. referrinjr to quotations from a statement made by Gustav 
El" on November 13, 1934, in regard to his haviu" voluntarily ex¬ 
patriated himself, contained in my letter of July 29, 1930. addressed 
to Marie Elisabeth El". You request that you be furnished with a 
copy of the report of the American Consul at Gotebor" and advised 
whether the naturalization certificate of Gustav El" was surrendered 
at the time lie made the above referred to statement concerniu" his 
voluntary expatriation. You also request, if it is ])ermissible. that 
you be furnished with a copy of the Department's instruction under 
which the Consul acted in obtainiii" the declaration from Gustav El" 
on November 13, 1934. 

On Au"ust 23. 1934. the Department of Labor communicated with 
this Department with re"ard to the preliminary form for declara¬ 
tion of intention to become a citizen of the United States which was 
liled by Marie Elisabeth El". In its letter the Department of Labor 
asked that it lx* ascertained from the appropriate consular officer in 
Sweden whether Marie Elisabeth El"’s father, Gustav El", had re¬ 
sumed Swedish alle"iance. and if so. the date of such resumption. 
Pursuant to this re(piest the Department on Au"ust 30. 1934. com¬ 
municated with the American Consul at Gotebor". transmittin" a 
copy of the letter from the Department of Labor, and requested that 
lie make an approiiriate invcsti"ation in Miss El"*s case with a view 
to ascertainiii" whether her father reacquireil Swedish nationality 
under the Swedish Law of October 1, 1894. uiym his return to 
36 Sweden, and if so, whether his dau"hter, Marie Elisabeth El", 
who was born in the United States on October 2, 1907, and 
resided in Sweden with her father from 1922 to 1929. acquired 
Swedish nationality throu"h her father's reac<iuisition of such na¬ 
tionality, The Consul was further instructed that if he should find 
that Gustav El" and Marie Elisabeth El" were naturalized in Sweden 
and consequently lost their American citizenship under the first para- 
"raph of Section 2 of the Act of March 2, 1907, he should prepare 
and forward to the Department a refiort of expatriation. 

It is contrary to the loii" standiii" policy of the Department to 
furnish individuals with copies of instructions to its diplomatic and 
consular officer concernin" individuals. However, the instruction con- 
cerniu" Gustav El" and Marie Elisabeth El" is substantially as stated. 

As was indicated by my letter to Miss El" of July 29. 1936, the 
Consul on November* 17, 1934, transmitted a rejiort of Mr. El"*s 
expatriation in which the names of four of his children were men¬ 
tioned as havin." acquired Swedish nationality with consequent loss 
of American nationality. A photostat of the report of expatriation 
is enclosed. 

The files.pf the Department do not show when Gustav El" sur- 
reiuTiwed the certificate of his naturalization. It would seem, how- 
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ever, from the context of the statement of his voluntary expatriation, 
which was made by Mr. Eljo: on November 13,1934, that the certificate 
of naturalization was forwarded to the Consul at the same time as 
was the statement . ■■ — ' ' — — - 

'■■A bill roierhi^ file cost of the photostat is enclosed. Payment may 
be made in currency or by a postal money order made payable to the 
Secretary of State, Washinp:ton, D. C. 

Sincerely yours, 


Enclosures: Photostat, bill. 


R. B. Shipley, 

R. B. Shipley, 
Chiefs PfiHsport Dtcmon. 


I 


I 


37 Exhibit Wi 

REPORT OF EXPATRIATION OF OUSTAV EDWIN ELO 


I. Robert Hamden, Consul of the United States of America at 
Gbtebor^. Sweden, hereby certify that Gustav Edwin El<;, who was 
born at Grebbestad, Sweden, on December 21, 1879, and who was 
naturalized as a citizen of the United States before the District Court 
of the United States for the Eastern District of New York at Brook¬ 
lyn, New York, on September 24, 1906, has expatriated himself by 
resumin<r Swedish citizenship. The evidence of such action consists 
of the following!:: 

Under Articles I and III, and Article III of the Protocol of the 
Naturalization Treaty between the United States and Sweden and 
Norway of May 2(>, 1869, a Swedish born naturalized American citi¬ 
zen may luitomatically resume Swedish citizenship after two years 
residence in Sweden. Mr. El*; arrived in Sweden on July 25, "1922, 
establishing: a permanent residence in this country. Accordingly he 
resumed Swedish citizenshij) automatically on July 25, 1924, simul¬ 
taneously l(isin<r his American citizenship under the" provisions of the 
first i)ara<rraph of Section 2 of the Act of March 2, 1907. 

Mr. El^r departed from the United States, where his last residence 
was in Brooklyn, N. Y., on July 15, 1922. 

His wife, Evelyn Sofia El<r, born in Grebbestad, Sweden, on Novem¬ 
ber 24, 1881, derived American citizenship throui 2 :h her marriage, and 
is now also a Swedish subject. 

Children: 


Marie Elizabeth, born in Brooklyn. N. Y., on October 2,1907. 

Ilelen Viola, born in Brooklyn, N. Y., on August 4, 1909. 

Gustav Arnhold. born in Grebbestad. Sweden, on May 18, 1912. 

^ Ruth Tngeborg, born in Grebbe.stad, Sweden, on March 27,1915. 

The addre.ss of Marie Elizabeth is 891 Park Ave., New York; Helen 
Viola is at pre.sent visiting in Grebbestad. Sweden, provided with per¬ 
mit to reenter the U. S.; the two youngest children are residing with 
their j)arents iii Grebbestad, Sweden. 

Since all the children were residing with their father in Sweden 
at the time he regained Swedish nationality, thev ac(|uired Swedish 
nationality at the same time, under the provisions of Article 8, Par. 3, 


I 


I 


I 

i 
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of the Swedish law of October 1, 1894, simultaneously losinj; their 
American citizenship under the provisions of the Act of March 2, 
1907, above referred to. 

38 The address of Mr. El<r is Grebbestad, Sweden. 

In testimony whereof, I have hereunto subscribed my name 
and affixed my official seal, this 17th day of November, 1934. 

[official seal] Kobekt Hakndex, 

Robert Hamden, 

Comtd of the United States of America, 

at Gotehorg, Swederi. 

KHL. 

39 Exhibit lUf. 

Department of State, 

Washington, September 20, 10S6. 
Address official communications to The Secretary of State, Wash- 
in^on, D. C., (Seal of the United States.) 

My Dear Mr. Bi^tler: In reply to your letter of September 25, I 
must say that I do not a<rFee with j’oii in your conclusion concerning^ 
Gustav Elg. In fact, it does not appear that paragraph 2 of Section 
2 of the Act of March 2, 1907, has anything to do with the case of 
Gustav Elg or his daughter. 

Sincerely youi-s, 

R. B. Shipley, 

Ruth Shipley, 

Chiefs Paasport Division, 

Mr. Ch.vrles Henry Buti.er, 

Investment Building, loth and K Streets, Washington., D. C. 

40 Ride to show came 

Filed January 14, 1937 

****** K> 

On reading and filing the anne.xed complaint and on motion of 
Henry F. Butler attorney for plaintiff it is 

Ordered that the defendants and each of them show cause before 
this Court on January 2Gth, 1937 at ten o’clock in the forenoon of 
that day why an injunction as prayed for in the complaint during 
the pendency of this action should not Iwi granted and let service of 
this order on the defendants on or before January 16th, 1937 be 
sufficient service thereof. 

F. Dickinson Letts, 

Justice District Court of the United States 

for the District of Columbia. 

Marshal's return 

Served a copy of the within above rule on within named defend¬ 
ants Frances Perkins By G. B. Reilly Asst. Sol. Edward J. Shaugh- 
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nessy Acting Com. etc. Cordell Hull By H. G. Hackworth SoL ! 

Personally January 14, 1937. | 

John B. Colpoys, j 

XJ. S. Marshall in and for the 

Dist. of Colunibia. i 
By Harry C. Allen, 

Deputy U. S. Marshal, 


41 Return, to rule to show cause I 

I 

Filed January 25, 1937 I 

♦ I 

Come now the above-named defendants in the above-entitled cause 
and for return to the rule to show cause issued therein, and expressly 
reservin<r the ri^ht to answer, move to dismiss, or otherwise plead to ■ 
the bill of complaint filed herein, say: | 

1. That in respect to the defendant Cordell Hull no temporary i 
injunctive relief is prayed and no purported grounds therefor are I 
stated in the bill of complaint. 

2. That in respect to the defendants Perkins and Shaughnessy no , 
grounds for temporary injunctive relief are stated in said bill of ' 
complaint in that the only purported threat of deportation set forth 

is that contained in Exhibit F-3 attached to the bill of complaint in 
which the (Commissioner notified plaintiff's counsel that the District 
Director of the Immigration Service at Ellis Island was being in¬ 
structed to take no steps looking to the enforced deportation of 
plaintiff prior to February 1, 1037. there being no allegation that 
affirmative steps will be taken after February 1, 1937. ' 

3. That in respect to the defendants Perkins and Shaughnessy, said 
defendants have no intention to enforce deportation proceedings | 

pending the outcome of this case in this court. i 

42 4. That plaintiff’s bill of complaint is multifarious and con¬ 
stitutes a misjoinder of causes of action in that the relief ! 

sought against defendant Cordell Hull relates to his refusal to issue 
a passport: whereas the relief souglit against the defendants Perkins 
and Shaughnessy relates to an anticipated deportation proceeding, the i 
defenses to which are separate, and it is inconvenient to dispose of i 
said causes together. 

5. The plaintiff’s bill of complaint is further multifarious and 

constitutes a misjoinder of causes of action in that he seeks a declara- i 
tory judgment as well as an injunction, the rule permitting the i 
joinder of a suit for a declaratory judgment with a princitial cause 
of action being confined to an action at law, and plaintiffs action j 
being an action in equity. | 

6. The bill of complaint shows on its face that as far as defend- | 
ants Perkins and Shaughnessy are concerned, plaintiff has a plain, ' 
adennate, and complete remedy at law: namely, by habeas corpus if 
and v’hen denortation proceedings are instituted. 

7. The bill of complaint shows on its face that in respect to the i 
defendant Cordell Hull this court will give no relief as prayed for 
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against him because the relief sought involves the exercise of judg¬ 
ment and discretion by said defendant. 

For the foregoing reasons defendants pray that the rule to show 
cause issued herein ^ discharged and that the application for a tem¬ 
porary injunction be denied as to each and all of the defendants. 

Filvnces Perkins, 

Secretary of Labor. 

Edward J. SiiAi’(;nNE.ssY, 

Acting Commixsioner of Immigration and Xaturalization. 

Cordell Hull, 

Secretary of State. 

43 District of Colxtmbi.v. xh: 

I. Edward J. Shaughnessy, lieing first duly sworn, declare 
and say that I have read the foregoing return to the rule to show 
cause issued in the above-entitled cause, and verily believe the facts 
stated therein to be true. 

Edward J. Siiait.hnessy, 

Acting Commissioner of Immigration and Naturalization. 

Subscribed and sworn to before me this 23d day of January, 1937. 

[notarial seal] j. C. W.vtts, Notary Public. 

Leslie C. Garnett, 

United States Attorney. 

D.vvtd a. Pine, 

Assistant United tStafex Attorney. 

Attorney for Defendants. 

Albert E. Reitzel, 

Assistant Solicitor of Labor. 

R. W. Flournoy, 

Solicitor to Legal Advisor. Department of State. 

Of Counsel. 

Received copy of the foregoing return to rule to show cause this 
25th day of January 1937. 

Henry F. Butler. 

Atfy. for plaintiff. 

44 Order to discharge mle to shou' cause 

Filed January 2G, 1937 

« * « « « * « 

The above entitled cause having come on to be heard and all parties 
being represented in court by their attorneys, ujion statement by 
attorney for the defendants and as set forth in Paragraph 3 of the 
defendants’ return to rule to show cause, that the defendants. Perkins 
and Shaughnessy, have no intention to enforce deportation proceed¬ 
ings pending th.e outcome of this case in this court, it is— 

Ordered that the rule to show cause is hereby discharged this 2Gth 
day of January 1937, but without prejudice to any other rights of 
the parties. 

F. Dickinson Letts. 

Justice District Court of the United States 

for the District of Columbia. 
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45 Motion to dinmiaH hill of complaint 

Filed February 4,1937 

* * 4i « * * 

Come now the above named defendants, and each of them, by their 
attorneys below named, and move to dismiss the bill of complaint 
filed in the above entitled cause, on the following!: "rounds; 

1. Plaintiff’.s bill of complaint is multifarious and constitutes a 
misjoinder of causes of action in that the relief sought against de¬ 
fendant Cordell Hull relates to his refusal to issue a passport and to 
the alleged makiii" of statements by said defendant to public officials 
and others to the effect that plaintiff is not a citizen of the United 
States, whereas the relief soufrht against the defendants Perkins and 
Shau"hnessy relates to an alleged anticipated deportation proceeding 
against plaintiff; the defenses to which said causes of action are 
separate and sufficient grounds do not appear for uniting the same 
in order to promote the convenient administration of justice. 

2. The plaintiff’s bill of complaint further constitutes a misjoinder 
of causes of action in that she seeks a declaratory judgment as well 
as an injunction, the rule permitting a joinder of an application for 
a declaratory judgment with a principal cause of action being con¬ 
fined to an action at law and the plaintiff’s action being an action 
in equity. 

3. The bill of complaint discloses on its face that so far as de¬ 
fendants Perkins and Shaughnessy are concerned plaintiff has a 
plain, adequate, and complete remedy at law; namely, by habeas 

corpus if and when deportation proceedings are instituted. 

46 4. The bill of complaint shows on its face that in respect of 
the defendant Cordell Hull this court is not empowered to 

give the relief prayed for against him because the relief sought in¬ 
volves the exercise of judgment and discretion by said defendant 
Cordell Hull in matters committed to his care as Secretary of State, 
in that the bill of complaint seeks to enjoin him from refusing to 
issue plaintiff a passport and from making statements to public offi¬ 
cials and others that plaintiff is not a citizen of the United States. 

5. The bill of complaint shows on its face that in respect of the 
defendants Perkins and Shaughnessy there is no actual controversy 
within the meaning of the Declaratory Judgments Law or within the 
meaning of Clause 1. Section 2, Article III of the Constitution. 

6. The bill of complaint shows on its face that in respect of the 
defendants Perkins and Shaughnessy, if there is an actual contro¬ 
versy within the meaning of .said law and said clause of the Con¬ 
stitution, it is not one in which this court will grant a declaratory 
judgment, inasmuch as this is forbidden by statutory and substantive 
law, and this is not a case within this court’s jurisdiction. 

7. The bill of complaint shows on its face that in respect of the 
defendant Cordell Hull, while there may be an actual controversy 
within the meaning of said law and said clause of the Constitution 
in the refusal by defendant Cordell Hull to issue a pa.ssport, it is not 
one in which the courts will grant a declaratory judgment, inasmuch 
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as the substantive law forbids interference by the judiciarj* in matters 
involving the exercise of jud<nnent and discretion by the executive 
branch of the Government, and the said Declaratory Judpfments Law 
in the instance is coterminus in its scope with the remedy provided 
by injunction or mandamus. 

8. The bill of com|>laint shows on its face that in respect of de¬ 
fendant Cordell Hull there is no actual controvei*sy within the 

meaning of said Declarator>’ Judjrments Law or said clause of 

47 the Constitution in relation to the makin<r of statements by 
sjiid defendant in the coui*se of his oflicial duties in respect of 

plaintiff's citizenship, but only a difference of opinion between the 
plaintiff and defendant Cordell Hull. 

9. The plaintiff is not a citizen of the United States by virtue 
of Article III of tlie Protocol to the Convention between the United 
States and Sweden and Norway, proclaimed January 12, 1872 (17 
Stat. 809-810) and by virtue of Parajjraph 1 of Article V, and Arti¬ 
cle VIII of the Swedish Nationality Law of October 1. 1894, as 
amended by the laws of April 27. 1906, and May 7, 1909, set forth 
in Exhibit *H-1 to the plaintiff’s bill of complaint, and by virtue of 
Section 2 of the Act of March 2,1907. Title 8, U. S. C., Sec. 17. 

And for other reasons apparent of record. 

Leslie C. Garnett. 

Vvited ^States Attorney. 

David A. Pine. 

A>iHisitant United State.s Attorney^ 

Attoi'neyn for Defermants. 

Bart W. Butler, 

Attoi'ney., Department of Justice. 

Albert E. Reitzel. 

Assistant Solicitor of Labor. 

R. W. Flournoy. 

Assistant to Legal Adviser. Departmmt of State. 

Of counsel. 

48 Stipulation, icith respect to the hrws of Norway 

Filed June 12, 1937 

« ^ * 

It is hereby stipulated by and between the parties hereto, by their 
attorneys, that upon the hearing of this motion, wliether the same 
be on motion to dismiss or upon final hoarin»r, the court may take 
judicial notice of the statutes of Norway: acceptiu'r as correct trans¬ 
lations without further proof the Eiifrlish translations as they a])pear 
in U. S. House Documents, Volume 72. No. 326, 09th Con^rress, Second 
Session, 1907. and in Nationality Laws, Flournoy and Hudson, and 
in any re'iularly printed compilation of said laws or ])ortions of them 
intended for use by Norwegian Lejrations or Consulates; and either 
party may refer to such statutes in oral or written ar"uments without 
making proof thereof. Each party reserves the rijrht in the event 
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of a final hearin<r of the cause on evidence, to produce expert wit¬ 
nesses to prove such foreign laws if he shall be so advised. 

Leslie C. Garnett. 

Vrated Staten Attorney. 

David A. Pine, 

Amhitaixt United Staten Attorney., 

Attorneyn for Defendants. 

Harry F. Butij;r, 

Attorney for Plaintiff. 

40 Stipvlation with respect to the lawn of Siceden 

Filed June 12, 1937 

* * * * He 4t 

It is hereby stipulated by and between the parties hereto, by their 
attorneys, that upon the hearing of this cause, whether the same be on 
motion to dismiss or upon final hearing, the court may take judicial 
notice of the statutes of Sweden as the same appear in the English 
translation in two certain books entitled ‘‘Consular Statute Book 
of Sweden” dated 1910, and “Statute Book for Legations and Con¬ 
sulates” dated 1931, and either party may refer to such statutes in 
oral or written arguments without making proof thereof. Each 
party reserves the right in the event of a final hearing of the cause on 
evidence, to i)roduce expert witnesses to prove such foreign laws if he 
shall be so advised. 

Leslie C. Garnett, 

United Staten Attorney. 

David A. Pine, 

Annintant United Staten Attorney. 

Attorneys for Defendant. 

Henry F. Buti.er, 

Attorney for Plaintiff. 

50 Opinion of Mr. Justice Bailey 

Filed Xoveml)er 1, 1937 

* n * * * n % 

The motion to dismiss will be sustained as to the defendant, Hull, 
for tlie reason that the Court will not undertake by mandamus to 
compel tlie issuance of a passport, nor to control by means of a declar¬ 
atory judgment the action of one whose function it is to consider and 
decide whether or not a passport should issue. 

According to the allegations of the bill, the Department of Labor 
has notified the ])!aintiff that she is illegally within the United States 
and has required her to leave the United States, and in case of her not 
doing, she would h'e dej)orted as an alien. Her only resource would be 
to submit to arrest and then seek the issuance of a writ of habeas 
■corpu.''-. I think that this l)elongs to a class of cases for which a de- 
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claratoiA’ judgment is eminently suited. It is immaterial whether the 
Court could enjoin the action of the Department of Labor “where 
there is such a concrete case admittin<r of an immediate and definite 
determination of the lejral rights of the parties in an adversary jjro- 
ceediii" uix)n the facts alle^red, the judicial function may be appro¬ 
priately exercised althoufrh the adjudication of the rights of the liti¬ 
gants may not recpiire the award of [)rocess or the payment of dam¬ 
ages.’’ Aetna Life Ins. Co. v. Haworth, U. S. Sup. Ct. (March 1, 
11)37). 

The bill alleges that she was born in the United States, was taken 
during her minority by her parents to Sweden. Within a year after 
her attaining her majority and without having renounced her alle¬ 
giance to this country, she came to this country. I do not think that 
the fact that her father may have Irnmnie a citizen of Sweden, can 
deprive her of her rights as a native-born citizen of the United States, 
even though under the laws of Sweden she may be treated in that 
country as a citizen of it. 

The motion to dismiss will therefore be sustained as to the defend¬ 
ant, Hull; in other respects overruled. 

Bailey, J. 


51 Final decree 

Filed November 18, 1037 

* * * * * * 

This cause came on to be heard at this term: and. thereupon, upon 
consideration thereof, it is bv the Court this 18th dav of November, 
1937. 

Adjudged, ordered, and decreed that the motion to dismiss filed 
herein be. and the same hereby is, sustained as to defendant Cordell 
Hull. Secretary of State, and, the jdaintitf electing not to amend, 
the bill of complaint filed herein be. and the same hereby is, dismissed 
as to defendant Cordell Hull; and it is further 

Adjudged, ordered, and decreed that tlie motion to dismiss filed 
herein be. and the same hereby is. overruled as to defendants Frances 
Perkins, Secretary of Labor, and Edward J. Shaughnessy. Acting 
Commissioner of Immigration and Naturalization: and. said de¬ 
fendants Perkins and Shaughnessy electing to .stand upon their mo¬ 
tion to dismiss as filed herein, that the said i)laintiff Marie Eliza¬ 
beth Elg l)e. and she hereby is, declared to be a natural born citizen 
of the United States 

Jennings Bailey. Justice. 

OK as to form: 

IIenuy F. Butter. 

Att]i. for Plaintiff. 

David .V. Pike. 

A.s-.s7. F. S. Atti/., Atty. for DefcTidants. 

52 From the h)regoing decree sustaining the motion to di.'^mLss of 
defendant Cordell Hull, Secretary of State, and dismissing the 

bill of complaint as to said defendant Cordell Hull, Secretary of State, 
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the plaintiff, by her attorney in oj^n court, notes an appeal to the 
United States Court of Appeals for tlie District of Columbia; where¬ 
upon, the undertakins: for costs is fixed in the sum of $100.00 with 
leave to deposit the sum of $50.00 with the clerk in lieu thereof. 

From the foref;oin;r decree ovcrrulinjr the motion to dismiss of de¬ 
fendants Frances Perkins. Secretary of Labor, and Edward J. 
Shau^hnessy, Actin<r Commissioner of Immifjjation and Naturaliza¬ 
tion, and declaring the plaintiff Marie Elizabeth El^ to be a citizen 
of the United States, said defendants Frances Perkins, Secretary of 
Labor, and Edward J. Shau"hnessy, Actin<r Commissioner of Immi¬ 
gration and Naturalization, by their attorneys in oj^ien court, note an 
appeal to the United States Court of Appeals for the District of 
Columbia. 

November 18th, 1937. 

Jexxixgs Bailey. Judice. 

53 Amgnment of errors 

Filed December 2, 1937 

***** iK « 

The Court erred— 

1. In overruling the motion to dismiss as to defendants Frances 
Perkins, Secretary of Labor, and Edward J. Shaughne.ssy, Acting 
Commissioner of Immigration and Naturalization. 

2. In entering a declaratory decree that the plaintiff Marie Elizabeth 
Elg is a natural born citizen of the United State.s. 

3. In refusing to sustain the motion to dismiss as to said defend¬ 
ants Perkins and Shaughnessy. 

4. In not dismissing the bill of complaint as to defendants Perkins 
and Shaughnessy. 

5. In not holding that plaintiff's bill of complaint was multifarious 
and constituted a misjoinder of causes of action. 

6. In not holding that yilaintiff has a ])lain, adequate and complete 
remedy at law as to defendants Perkins and Shaughnessy. 

7. In holding that the Declaratory Judgments Law could be in¬ 
voked in this case. 

8. In not holding that there was no actual controverev within the 
meaning of the Declaratory Judgments Law or within the meaning 
of Clause 1. Section 2, Article III of the Constitution as to defend¬ 
ants Perkins and Shaughnessy. 

54 9. In holding that the District Court of the United States 
for the District of Columbia had juri.sdiction to enter a declar¬ 
atory decree as to plaintiff's citizenship. 

10. In refusing to hold that this is not a case within the jurisdic¬ 
tion of the District Court of the United States for the District of 
Columbia. 

11. In refusing to hold that plaintiff is not a citizen of the United 
States by virtue of Article III of the Protocol to the Convention be¬ 
tween the United States and Norway and Sweden proclaimed Janu¬ 
ary 12, 1872, and by virtue of the Swedish Nationality Law of 1894 
as amencled, and by virtue of Section 2 of the Act of March 2, 1907, 
Title 8 U. S. C., Section 17. 
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12. In holding that plaintiff is a natural born citizen of the United 
States under facts stated in Bill of Complaint. 

13. In other resj)ects apparent of record. 

Leslie C. Garnett, 

United States Atto/'ney. 

David A. Pine, 

Assistant United States Attorney^ 
Attorneys far Perkins and Shaughnessy. 

Service of the fore^oiu" A.ssi"nment of Errors acknowledged this 
2 day of Dec. 1937. 

Henry F. Bltuji, 

Attorney for Marie Elizabeth Elg. 

Memorandum December 3. 1937. Bond ($100) on appeal of Henry 
F. Butler approved and filed. 

55 Plaintiff's assignment of eivors 

Filed December 3, 1937 

* « 4> 4i * » * 

The Court erred— 

1. In sustaininjr the motion to dismiss as to defendant Cordell 
Hull, Secretary of State. 

2. In dismissin*’: the bill of complaint as to defendant Cordell 
Hull. 

3. In other respects apparent of record. 

Henry F. Buxi^er. 
Attarney for Marie Elizabeth Elg. 

Service of the fore^oinji Assi<niment of Errore acknowledged this 
2nd day of December 1937. 

Leslie C. Garnett, 

David A. Pine, 

Attorneys far Defendants. 

56 Docket entries 

it * m Hi K 

1937 

Jan. 14—Bill, appearance, order to file &. exhibits (8) filed. 

“ —Rule returnable Jan. 26/37. Ret. servetl all. Letts, J. 

“ ‘‘—Spa. to ans. copies (3) issued. Ret. Served. 

“ 25—Return to rule to show cause—App. U. S. Atty. 

“ 26—Order discharging rule without prejudice. Letts, J. 

Feb. 4—P. & A. of plff. in opp. to mo. to dismiss. 

“ ‘‘ —Mo. of defts to dismiss bill—App. Butler. 

June 12—Stipulations (2). 

“ “—Reply to motion to dismiss. 

Oct. 25—Motion to dismiss Bill argued & submitted. (Bailey, J.). 
Xov. 1—Filed memorandum opinion of Court sustaining motion to 
dismi.ss as to Deft. Hull and overruling in other re¬ 
spects; order to be entered. (Baile}', J.). 
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I 

Nov. 18—Final decree sustained motion to dismiss as to deft Cor* i 
dell Hull; overruling, as to defts (1) & (2); appeal | 
of pltf; undertaking $100 or $50; appeal of defts. j 
(Bailey,.!.). ; 

Dec. 3—Designation of Record. ; 

“ “—Assignment of Errors. 

“ “—Bond ($100) on appeal of Henry F. Butler with Glens ; 

Fall Indemnity Co., surety, app’d & filed. 

“ “—Plff's. Assignment of Errors Filed. i 

j 

57 Designation of Record | 

i 

Filed December 2, 1937 i 

« * Itc Iti ! 

i 

Now come Frances I^crkins, Secretary of Labor, and Edward J. 
Shauglinessy. Acting Commissioner of Immigration and Naturali¬ 
zation, and designate the parts of the record which they desire to 
have included in the transcript, said parts being con.sidered sufficient 
for the determination of the question raised on appeal, namely: 

1. Bill of complaint with exhibits. 

2. Order to show cause why an injunction pendente lite should 
not be granted. 

3. Return to rule to show cause why an injunction should not be 
granted. 

4. Order discharging rule to show cause. 

5. Stipulation with respect to the laws of Norway. 

6. Stipulation with respect to the laws of Sweden. 

7. Motion to dismiss bill of complaint. 

8. Opinion of Mr. Justice Bailey filed November 1, 1937. 

9. Final decree, with notation of appeals. 

10. Docket Entries. 

11. This designation. 

12. Assignments of Errors. 

Leslie C. Garnett, 

United States Attorney^ 
David A. Pine, 

AssiMant United States Attorney^ 
Attorneys for Perkins and Shaughnrssy. 

58 Service of the foregoing Designation of Record acknowl¬ 
edged this — dav of Dec. 1937. 

Henrv F. Butler, 

Attorney for Marie Elizaheth Elg. 

.59 District Court of the United States for the District of Columbia 

United States of America, 

District of Colvmhia, ss: 

I. Charles E. Stewart. Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 58, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein 
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filed, copy of wliich is made part of this transcript, in cause No. 
6^5408 in Equity, wherein Marie Elizabeth Elgj is Plaintiff and 
Frances Perkins et ah are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affi.x the 
seal of said C'ourt, at the City of Washington, in said District, this 
10th day of January 1938. 

[sfalJ C. E. Stew.\rt, Clerk. 

(Endorsement on cover:) No. 709G. Frances Perkins. Secretary of 
Labor et ah. Appellants, v. Elg, and No. 7097, Elg, Appellant, v. 
Frances Perkins, Secretary of Labor et ah United States Court of 
Appeals for the District of Columbia. Filed Jan. 18, 1938. Moncure 
Purke, Clerk. 
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below, for a declaratory judgment under the Federal 
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Declaratory Judgment Act that she is a natural born 
United States citizen. The sole point at issue is 
^vhether a natural born United States citizen can be 
deprived of her United States citizenship by the act 
of another and by opci*ation of foreign law. The court 
below has declared the plaintiff to be a natural born 
United States citizen, and tlie government has appeal¬ 
ed and consequently the plaintiff has taken a cross ap¬ 
peal. 

As appears in the Record, this cause comes before 
this Court on appeal of appellants Perkins and 
Shaughnessy (R. 27) and cross appeal of appellant 
Elg (R. 26) from final decree of the United States 
District Court for the District of Columbia (R. 26) 
entered upon the motion of the appellants (defendants 
below) Perkins, Shaughnessy and Hull (R. 23) to dis¬ 
miss the bill of complaint of the cross-appellant (plain¬ 
tiff below) Elg praying for a declaratory judgment 
establishing her status as a natural born United 
States citizen and for other relief (R. 1). 

Suit was commenced in the United States District 
Court by the cross-appellant Marie Elizabeth Elg 
(hereafter in this brief referred to as the plaintiff) 
against the appellants Frances Perkins, Secretary of 
Labor, Edward J. Shaughnessy, Acting Commissioner 
of Immigration and Naturalization and Cordell Hull, 
Secretary of State (hereafter in this brief referred to 
as defendants); (1) for a declaratory judgment under 
the Federal Declaratory Judgments Act of June 14, 
1934 as amended, declaring and adjudging her to be a 
native-born citizen of the United States and entitled to 
all the rights and privileges of a citizen of the United 
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States (R. 6); (2) for permanent injunction against 
the defendants Perkins and Shaughnessy enjoining 
them from instituting or continuing to prosecute any 
proceedings for the purpose of deporting plaintiff 
from the United States or in anv wav interfering 
with her residence therein (R. 6); (3) for permanent 
injunction against the defendant Hull enjoining him 
from making statements to the effect that the plain¬ 
tiff is not a citizen of the United States and from 
refusing to issue her a passport solely on the ground 
that she is not such a citizen (R. 6); (4) for temporary 
injunction against the defendants Perkins and 
Shaughnessy from taking any further steps and pro¬ 
ceedings to deport the plaintiff pending final judg¬ 
ment in this action (R. 6); and (5) for such further 
relief as may be proper and just in the circumstances 
(R. 6). 

Rule to show cause why the temporary injunction 
should not be issued (R. 20) was discharged without 
prejudice to any of the rights of the parties upon 
statement by the defendants Perkins and Shaughnessy 
by their attorneys in open court and in the defendant’s 
Return to said Rule (R. 21) that no proceedings to 
enforce deportation would be taken pending the final 
outcome of this case. 

Thereafter the defendants Perkins, Shaughnessy 
and Hull filed a motion to dismiss the bill of com¬ 
plaint on the grounds that the plaintiff is not a citizen 
of the United States by virtue of the Laws of Sweden 
in conjunction with a protocol to a convention between 
the United States and Sweden and Norway and Sec¬ 
tion 2 of the Act of March 2, 1907, and for alleged 
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defects in the pleadings, the form of the complaint and 
the jurisdiction of the Court (R. 23, 24). 

The motion to dismiss was argued l>efore Mr. Jus¬ 
tice Bailey who rendered an opinion filed November 
1, 1937 (R. 25, 26) and the parties electing not to 
amend but to stand upon their pleadings, final decree 
was entered on November 18, 1937 sustaining the 
motion to dismiss as to the defendant Hull and dis¬ 
missing the bill of complaint as to the defendant Hull 
and overruling the motion to dismiss as to the defend¬ 
ants Perkins and Shaughnessy and declaring the 
plaintiff to be a natural born citizen of the United 
States (R. 26). 

From the foregoing final decree the plaintiff and 
the defendants Perkins and Shaughnessy appealed 
(R. 26 and 27). On December 2, 1937 the defendants 
Perkins and Shaughnessy filed their assignment of 
errors (R. 27, 28) and designation of the record (R. 
29). On December 3, 1937 the plaintiff filed her as¬ 
signment of errors (R. 28). 

The parties have stipulated that the Court may 
take judicial notice of the statutes of Norway and 
of Sweden, accepting as correct certain designated 
translations, but reserving the right in event of final 
hearing of the cause on evidence to produce expert 
witnesses to prove such foreign laws (R. 24 and 25). 

Statement of Facts. 

As this cause comes up on a motion to dismiss, all 
of the statements of fact and allegations made by the 
plaintiff as they appear in the record must be taken 
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as though proven, to the same extent as though the 
case had arisen on demurrer. 

The plaintiff was a natural born citizen of the 
United States (R. 1; Ex. A, R. 8; Ex. H-l, R. 15). 
The defendants make no denial of this fact. She w^as 
born in Brooklyn, New York, October 2, 1907 (R. 1; 
Ex. A, R. 8) of parents who had emigrated from 
Sweden to the United States and had become natural¬ 
ized citizens of the United States prior to plaintiff ^s 
birth, to wit, on or about September 24, 1906, before 
the District Court of the United States at Brooklyn, 
New York (Ex. A, R. 8; Ex. C, fol. R. 10; Ex. G, fol. 
R. 14; Ex. H-l, R- 15; Ex. H-3, R. 19). 

When about four years of age in about 1911 the 
plaintiff was taken to Sweden by her mother where 
she continued to reside until she became twenty-one 
years of age (R. 2; Ex. C, fol. R. 10; Ex. G, fol. R. 14; 
Ex. H-l, R. 15). 

On or about July 25, 1922 (the defendants allege) 
the plaintiff’s father went to Sweden and has not 
since returned to the United States (Ex. H-l, R. 15; 
Ex. H-3, R. 19). However, he retained his United 
States certificate of naturalization until at least No¬ 
vember 13, 1934 when (defendants allege) he volun¬ 
tarily surrendered it as of that date (Ex. H-l, R. 15, 
17; Ex. H-2, R. 18,19; Ex. H-3, R. 19, 20). It does not 
appear in the record that since he became a natural¬ 
ized United States citizen in 1906 he has taken or sub¬ 
scribed to any oath of allegiance to any foreign coun¬ 
try or that he has ever by voluntary or affirmative 
action become naturalized in anv foreign country or 
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that prior to the alleged surrender of his certificate of 
naturalization and statement of expatriation on No¬ 
vember 13, 1934 he ever committed any act of expa¬ 
triation, and there is no record that any action has 
ever been brought against him to cancel his United 
States naturalization certificate. 

In 1928 the ifiaintilT, before attaining her major¬ 
ity, made inquiries of the American Consul in Sweden 
about returning to the United States and following 
his instructions, after attaining her majority in 1929, 
she applied for a passport, setting forth all the fore¬ 
going facts then existent (H. 2; Ex. B-1, B-2, R. 9, 10; 
Ex. C, fol. R. 10). This application (Ex. C) was 
transmitted to the Secretary of State, Washington, 
D. C. and upon his express written instructions the 
Consul at Gbteborg, Sweden issued to the plaintiff 
as a United States citizen passport No. 91 (R. 3; Ex. 

D, R. 11,12). On September 17, 1929, within one year 
after attaining her majority, the plaintiff returned to 
the United States and was admitted at the Port of 
New York as a natural born United States citizen 
and has resided in this country ever since (R. 3; Ex. 

E, R. 12). 

The plaintiff has never committed any act of expa¬ 
triation (R. 1); she has never by voluntary, affirma¬ 
tive act become naturalized in any foreign country 
(R. 1); she has never taken or subscribed to any 
oath of allegiance to any foreign country (R. 1); on 
the other hand, she has on several occasions taken and 
subscribed to the oath of allegiance to the United 
States (R. 2; Ex. C and G, fol. R. 10 and 14). Upon 
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the facts of this case as stated, in 1929 the predeces¬ 
sors of the defendants, consistent ^vith long estab¬ 
lished and unquestioned interpretation of the law 
{Ex. B-3, B-4, R. 10, 11), recognized the plaintiff’s 
United States birth citizenship, issued her a passport 
{Ex. D, R. 11) and admitted her to the United States 
as a natural born United States citizen {Ex. E, R. 
12 ). 

However, in April, 1934 the plaintiff was subjected 
to proceedings instituted by the immigration service 
in New York City, was told she was an alien, was re¬ 
quired to execute a sworn affidavit {Ex. F-1, R. 13) 
stating the foregoing facts which were made the 
basis of ex parte departmental inquiry and review at 
home and abroad (R. 3; Ex. F-1, R. 13; Ex. H-l, R. 15, 
17; Ex. 11-2, R. 18; Ex. H-S, R. 19) and in April, 1935 
she was formally notified that she was an alien il¬ 
legally in the United States, that she could not remain 
in the United States and she was ordered to leave 
this country and threatened with deportation if she 
did not depart forthwith (R. 3; Ex. F-1, R. 13). The de¬ 
fendants Perkins and Shaughnessy from time to time 
postponed taking further steps towards her deporta¬ 
tion, but have not countermanded their orders and 
threats which have only been stayed p>ending final de¬ 
termination of this case {Ex. F-2, F-3, R. 14; R. 21, 22). 

In July, 1936 the plaintiff applied for an American 
passport upon an application (R. 4; Ex. G, fol. R. 14) in 
substance identical with her application of 1929 on 
which a passport had been issued to her but the 
defendant Hull refused to issue a passport on the sole 
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ground that she is not a United States citizen (R. 4, 5; 
{Ex. H-1, H-2, H-3, R. 17, 18, 19) and basing that con¬ 
clusion solely on the ground that although she was a 
natural born United States citizen, nevertheless dur¬ 
ing her minorityy when al)out 17 years of age, to wit 
on July 25, 1924, she expatriated herself under the 
1st paragraph of Section 2 of the Act of March 2,1907 
by virtue of the operation of Swedish law (R. 4, 24; 
Ex. Il-ly R. 15-17; Ex. 71-2, R. 18, 19; Ex. H-3, R. 19; 
Ex. H-4, R. 20). 

ARGUMENT. 

I. 

The plaintiff is a natural bom United States Citizen* 

The statement of the undisputed facts in this case 
is the strongest argument that am be made in support 
of the decree of the District Court insofar as it over^ 
rules the motion to dismiss of the defendants Perkins 
and Shaughnessy and declares the plaintiff to be a 
natural born United States citizen, and in opposition 
to the decree insofar as it sustains the motion to 
dismiss as to the defendant Hull, 

The plaintiff, born in Brooklyn, New York, was a 
natural born citizen of the United States by virtue of 
the XIV Amendment to the Constitution of the United 
States which provides: 

“Section 1. All persons born or naturalized 
in the United States, and subject to the jurisdic¬ 
tion thereof, are citizens of the United States and 
of the State wherein thev reside.’’ 

Under firmly established construction of law a 
child who is a natural born United States citizen can- 





9 


not be divested of its United States citizenship during 
its minority. 

Oshorn v. Bank, 9 Wheaton 738, 827. 

U. S. V. Wong Kim Ark, 169 U. S. 703. 

Ex parte Chin King, 35 Fed. 354. 

1. The Legislative History of Sec. 2 of the Act of 
March 2, 1907. 

The legislative history of Sec. 2 of the Act of March 
2,1907 clearly indicates it was never intended to apply 
to minor natural born United States citizens. It is 
practically based on the Report of the Citizenship 
Board appointed by Secretary of State Root in 1906 
at the request of the Committee on Foreign Affairs 
of the House of Representatives. The report was 
adopted by that committee when Mr. Perkins, as its 
chairman, reported H. R. 24122 which eventually was 
enacted by Congress as the Citizenship Act of March 
2, 1907 (34 Stat. 1228). 

The report of the Citizenship Board was printed 
as Document No. 326 of the 59th Congress, Second 
Session. It sets forth the state of the law at the time 
and refers to the naturalization treaties then in force. 
At no place does it state that those treaties in any way 
affect or relate to minor children. 

On the other hand, it quotes on page 76 Judge 
Deady’s decision. Ex parte Chin King, 35 Fed. 354, 
1888: “a father cannot deprive his minor child of the 
status of American citizenship * * * This status, once 
acquired, can only be lost or changed by the act of 
the party when arrived at majority.” 
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The report made various recommendations, one 
of which was that native-born citizens living abroad 
should periodically register with diplomatic or con¬ 
sular officers of the United States. THIS RPXOM- 
MEXDATIOX WAS XOT ADOPTED. (See Cong. 
Rec.y o9tJi Cong., Second Session, pages 1464-5.) 

Section 2 of the bill as reported contained a 
provision for the Secretary of State issuing to those 
desiring them and conforming to regulations, certifi¬ 
cates of American citizenship. That section was 
stricken out as a committee amendment and Sec. 3 of 
the l)ill became Sec. 2 of the Act. The record shows 
that the bill probably could not have been passed 
otherwise. 

There was very little debate in the House—forty 
minutes in all was allowed. Mr. Perkins. Chairman 
of the Committee, was in charge for the bill. As soon 
as the bill came up, Mr. Lacey asked if it was intended 
to pass the bill without the then Sec. 2 which related 
to certificates of citizenship, to which Mr. Perkins 
answered, “Yes.” Mr. Lacey, *\So that it does not 
affect American-horn citizens in residence abroad.’^ 
Mr. Perkins, “Xo, that was .stricken out.'’ This col¬ 
loquy was preceded by some discussion in regard to 
the then Sec. 3 of the bill (Xow Sec. 2 of the Act) in 
which Mr. Perkins said that it was drawn at the 
request of the State Department to meet the serious 
evil of naturalized citizens going back to their original 
countries and making trouble there and demanding 
protection as American citizens. 


To a suggestion in the course of the debate raised as 
to whether Congress could constitutionally denation¬ 
alize a citizen by reason of length of residence abroad, 
Mr. Perkins, chairman of the committee in charge of 
the bill said, ‘^That does not apply to a man horn in 
this country.’' The question was also raised as to 
whether, in case a naturalized citizen lost his United 
States citizenship, so that he could not inherit under 
the laws of some states, that would not result also in 
the loss of heirship of his American-born heirs, and 
Mr. Mann said, **Not his American-horn heirs. They 
have their own citizenship.” 

The bill was passed as amended (that is with ori¬ 
ginal Sec. 2 omitted and Sec. 3 becoming Sec. 2 of the 
Act). The same action was taken in the Senate, where 
there was no debate, but reference was made to the 
elimination of Sec. 2 in the House bill. 

As the bill was passed under suspension of the rules, 
it probably could not have passed at all if ^Ir. Lacey’s 
question had not l>een answered by Mr. Perkins to the 
effect that it did not apply to native-born citizens 
and the provision relating to their obtaining certifi¬ 
cates of citizenship had been stricken out, and that 
loss of naturalized citizenship by parents should not 
affect their American-born children. 

Congress would certainly not have attempted to en¬ 
tirely alter the law as to an entire class of native-born 
citizens without being absolutely explicit in making 
and defining those changes and definitely stating that 
a father could denationalize a native-born American 
minor child. 
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That Statute for many years was interpreted as not 
applying to or affecting natural born American minor 
children and it cannot now be reconstructed by inter¬ 
pretation by writing into the first clause words to the 
effect that expatriation can be vicariously exercised 
for a minor by its father as that is contrary to the 
words of Judge Deady cited in the Citizenship Board 
Report (p. 76) which was also the report of the com¬ 
mittee that “a father cannot deprive his minor child 
of the status of American citizenship conferred upon 
it by the circumstances of its birth under the Constitu¬ 
tion.’’ 

To so change the statute would violate those ele- 
mentarv rules of statutorv construction with which 
this Court is too familiar to require citations to sus¬ 
tain them, the most pertinent of which, however, is 
that a statute tliat is plain and can be administered 
in a manner that is wholly constitutional will not be 
interpreted in a manner to render it of doubtful con¬ 
stitutionality. That would certainly be the case if 
Section 2 of the Act of March 2, 1907, were now to be 
construed in the manner contended for by the defend¬ 
ants. As to its being of doubtful constitutionality, see 
United States v. Wong Kim Ark, and Oshorn v. Bank, 
snpra. 

2. Long Established Construction. 

In 1929 passport No. 91 (Exhibit D) was issued to 
the petitioner upon her full disclosure of all pertinent 
facts now before the defendants. While issuance to 
her of a passport may not be conclusive evidence that 
she is an American citizen, it is prima facie evidence 
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of that fact, and when issued to her in the manner in 
which this passport was issued raises an almost irre¬ 
buttable presumption that it was properly issued in 
accordance with the law as then construed. 

Under Section 4078 Rev. Stat. the Secretary of 
State issues passports and under Sec. 4076 Rev. Stat. 
“no passport shall be granted or issued to or verified 
for any other persons than those owing allegiance, 
whether citizens or not, to the United States.” 

As to passports being prima facie evidence as to 
having been correctly issued see III Moore Interna¬ 
tional Law Digest, 871 and 884 and Borchard’s Diplo¬ 
matic Protection, Ed. 1922, pp. 515 and 517. 

In respect to so important a document and the 
facts thereby evidenced, the defendants cannot be 
heard lightly to repudiate the conclusions of their 
predecessors and brush them aside with a mere allega¬ 
tion that the passport w'as issued in error. The rule 
of omnia acta praesumuntur recte sunt applies. 

That it was not in error, but in accordance with the 
law as then construed is further evidenced by the com¬ 
munication relative to returning to the United States 
issued in 1928 by the American Consul in Sweden, the 
official representative abroad of the defendant Hull’s 
predecessor (Exhibits B-1, B-2), and is confirmed by 
communication in 1935, by that Consul’s successor, the 
official representative abroad of the defendant Hull 
(Exhibits B-3 and B-4). 

That such was the accepted construction of the law is 
almost conclusively evidenced by the fact that the 
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Labor Department adhered thereto and refused to 
deviate therefrom after the State Department effected 
an administrative change in its construction thereof 
resulting in the interdepartmental dispute which led 
to the ill considered Tobiassen opinion (which will be 
discussed in detail below, p. 28). 

Thus, in 1929, under the then firmly established 
construction of law that a natural born American 
child could not be divested of its American citizenship 
during its minority, the petitioner was recognized to 
be an American citizen and properly admitted to this 
country. This was in accordance with the uiuiuestion- 
cd doctrine of Osborn v. Bank, 9 Wheaton, 738, 827, 
and U. S. v. Wong Kim Ark, 169 U. S. 703. 

In re Tobiassen, 36 Ops. A. G. 535 and U. S. v. Reid, 
73 F. (2) 153, (certiorari denied under memorandum 
specifically stating denial was on grounds petition for 
certiorari had not been filed within the time prescribed 
299 U. S. 544) on which the defendants rely are 
not in point and in their conclusions are wholly wrong 
and should be disregarded and overruled, as more fully 
dealt with below. (See pp. 28-33; also Editorial com¬ 
ment by Borchard, 30 Am. Journal Int. Law, 694). 

3. Changed Consiruction and Application of the Law. 

As demonstrated above and evidenced by the facts in 
this case, the predecessors of the defendants adliered 
to the long established and unquestioned construction 
of the law that a minor child could not be deprived of 
its American birth citizenship by the vicarious act of 
another. 
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Obviously this may result in a child acquiring dual 
nationality, but there are many other circumstances 
in which persons may be born with or may ac¬ 
quire dual nationality. Dual nationality may have dis¬ 
advantages, but it is recognized as existing. Dual 
nationality may cause inconveniences to the Depart¬ 
ments, but the remedy for this inconvenience surely 
is not to deprive our own citizens of their American 
birth citizenship. 

In 1930 the Department of State sent representa¬ 
tives to the International Conference on Nationality 
and Citizenship. Much of the discussion at that con¬ 
ference pertained to possible methods of avoiding dual 
nationality. (See minutes of Conference in official 
files of State Dept; also Status of Naturalized Citi¬ 
zens by Mr. Flournoy before Nat’l. Coun. on Nat. & 
Cit, 4/2/37.) 

Some foreign countries specifically provide by law 
that when their minor subjects acquire a foreign citi¬ 
zenship they thereupon lose their native citizenship. 
Other foreign countries give such minors a right of 
election upon attaining majority. Most others, like 
ourselves, do not sanction loss or modification of birth 
citizenship during minority for any reason. 

Although no legislative change in our laws follow¬ 
ed this conference, the defendants now contend that 
because Swedish law by specific provision operates to 
divest a minor Swedish child of its Swedish citizen¬ 
ship when it acquires a foreign citizenship by virtue 
of its parents’ naturalization abroad, as a matter of 
comity we should reciprocally hold that a native born 
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American child loses its American citizenship when it 
has Swedish citizenship conferred upon it. As there 
is no such provision in our laws, they contend for a 
novel construction of the Act of March 2, 1907 vrhere- 
by to hold that a minor child must he deemed to have 
expatriated itself when a foreign citizenship has been 
conferred upon it under a foreign law'. 

4. There is no Act of Congress providing for loss of 
American birth citizenship by a minor child. 

It has been demonstrated above that the Act of 
March 2, 1907 was not intended to, does not, and con¬ 
stitutionally can not, apply to minors w’ho are natural 
born American citizens. 

The defendants do not allege any other act of Con¬ 
gress to divest such children of their birth citizenship, 
and none in fact exists. 

The question of whether or not Congress can divest 
minor children of so-called “derivative” American 
citizenship w'hich it has conferred upon them under 
its legislative power to regulate naturalization must 
not be confused "with the question in this case of 
whether Congress has the pow'er to tamper with birth 
citizenship established directly under the Constitu¬ 
tion. Congress has not attempted to exceed its con¬ 
stitutional bounds, and no such unconstitutional con¬ 
struction as the defendants contend for should be given 
to its acts. 

A native born American citizen who has not at¬ 
tained the age of 21 years caimot renounce allegiance 
to the United States by any voluntary action of his 
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own, either alone or in conjunction with his father 
(III. Moore, 715; Baglivo v. Day, 28 F. (2) 44). If ex¬ 
patriation cannot be effected by, or on behalf of, a 
minor American citizen, surely it cannot be inflicted 
upon him against his will. 

The recognition by Congress of the right of natural 
born American citizens who are sui juris to expatriate 
themselves, and legislative definition of what sort of 
volimtary affirmative action by the citizen shall be 
recognized as effecting such expatriation, cannot be 
construed to constitute a legislative divestment of citi¬ 
zenship from minors by operation of law. As already 
shown, it does not apply to minors. 

5. Constitutionally Congress cannot divest citizens 
of American birth citizenship. 

Congress has only such powers as are delegated to 
it under the Constitution. With respect to citizenship 
it has the power to make uniform rules of naturaliza¬ 
tion (Constitution, Art. 1, sec. 8). This does not in¬ 
clude the power to divest natural born citizens of their 
constitutionally conferred citizenship. That can be 
done only by their own affirmative act when sui juris. 

Osborn v. Bank, 9 Wheat. 738, 827. 

United States v. Wong Kim Ark., 169 U. S. 
703. 

Ex parte Chin King, 35 Fed. 354. 

To give the Act of March 2, 1907 the construction 
contended for by the defendants would render it un¬ 
constitutional. 
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6. Treaty with Sweden and Norway is not self- 
executory. 

A mere reading of the treaty demonstrates that it is 
not self-executory. It does not purport to aifect the 
citizenship status of anyone but merely prescribes 
the extent to which, and the circumstances in which, 
each contracting country will recognize citizenship by 
naturalization acquired in the one country by citizens 
of the other. 

The treaty does not purport to, and does not, divest 
any individual of citizenship in any circumstances; 
indeed the treaty does not even mention renunciation 
or loss of citizenship. 

The protocol, which is not a part of the treaty, ex¬ 
presses circumstances in which a naturalized United 
States citizen may be held by the United States to have 
renounced his American citizenship and prescribes 
that residence in Sweden or Norway for a period of 
more than two years may raise a presumption of such 
facts. 

This is a mere rebuttable presumption, and has been 
so held in the only case dealing with the treaty. {An¬ 
derson V. Howe, 231 Fed. 546 and comments thereon by 
Mr. Flournoy, 31 Yale L. E. 861; III Moore, 754.) 

It is evidential only and, until the intent not to re¬ 
turn has been properly established as a fact either by 
voluntary statement of the party or by judicial determi¬ 
nation, the naturalized citizen cannot be held to have 
renounced his American citizenship. 
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Unless United States naturalized citizenship is vol¬ 
untarily renounced, it continues until the certificate of 
naturalization has been cancelled by valid proceedings 
in Court. Such judicial cancellation (where no fraud is 
involved) is effective from the date of the Court’s de¬ 
cree, and is not retroactive, and whatever effect it 
may have on those having so-called “derivative” citi¬ 
zenship, it cannot effect them retroactively as of any 
date prior to the decree. Even less can it affect a 
natural born citizen retroactively. (See address of 
Henry B. Hazard, Esq. (U. S. Dept. Labor) Dec. 29, 
1936 before National Council on Naturalization and 
Citizenship.) 

Furthermore, however conclusive the two years 
residence clause might have been when the treaty was 
ratified, it has been legislatively established as a mere 
rebuttable presumption by the second paragraph of 
Section 2 of the Act of March 2, 1907. Subsequent 
legislation supersedes a treaty. 

The defendants cannot be heard to contend that such 
a presumption was rebuttable as to the father but not 
in respect to his minor child; that subsequent to July 
25,1924 the petitioner’s father could have rebutted the 
presumption and retained his naturalized American 
citizenship, although remaining abroad, but that the 
petitioner was precluded by the presumption and must 
be held to have forever lost her American birth citizen¬ 
ship, although residing in this country. The best way 
to rebut the presumption of not intending to return is 
by returning, and the petitioner stands here before 
this Court as evidence of her intent to be here. 
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The defendants err in contending (a) that the citi¬ 
zenship of either the petitioner or her father was af¬ 
fected directly by the treaty (b) that, even if the treaty 
could directly affect citizenship, it could or did divest 
this petitioner or her father of birth or naturalized 
citizenship respectively (c) that residence in Sweden 
of the petitioner’s father did more than raise a mere 
rebuttable presumption (d) that such presumption 
could be availed of to affect citizenship otherwise 
than in valid Court proceedings (e) that such pre¬ 
sumption was not rebuttable as to the petitioner and 
that she has not rebutted it (f) that loss of citizenship 
by petitioner’s father occurred at any time prior to 
his voluntary renunciation thereof in 1934, or could be 
made retroactive in any circumstances (no fraud be¬ 
ing shown). 

7. Treaty does not apply to minor children. 

This is one of the so-called “Bancroft Treaties”. 
As in the case of the other “Bancroft Treaties” the 
principal purpose of this convention was to relieve im¬ 
migrants from Sweden and Norway who had become 
naturalized citizens of the United States from liabil¬ 
ity to military service or punishment for evasion 
thereof, if tliey subsequently returned to their native 
lands as naturalized United States citizens. 

It does not purport to apply to minors; it is not self- 
executory; and whatever its effect, it cannot constitu¬ 
tionally apply to natural born American citizens so as 
to expatriate them during their minority, for the 
same reasons as set forth under sub items 4 and 5 
above, to which reference is made. 
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The clause in the protocol that intent not to return 
to the United States might be deemed renunciation of 
United States citizenship by naturalization merely ex¬ 
pressed the law as construed and the two year clause 
merely specified the period which might raise a pre¬ 
sumption of such intent on the part of naturalized 
adults and obviously is not applicable to natural born 
American minors. It did not alter the necessary legal 
procedure in any respect. 

To hold that a natural born American citizen can be 
deprived of his American citizenship as contended by 
defendants would be unconstitutional under the due 
process clause of the XIV Amendment. 

Similar provisions in other “Bancroft Treaties” 
were construed very soon after their ratification as 
not in any way affecting the natural born citizenship 
of children whose parents were affected thereby. See 
numerous cases of that effect in III Moore’s Interna¬ 
tional Law Digest, 749 et seq. and especially at p. 754; 
and Steinkmler^s Case, 15 Ops. A. G. 15. 

8. Constitutionally, Treaty cannot apply to minors. 

American citizens cannot by treaty with a foreign 
power be divested of constitutional rights which Con¬ 
gress has not the power to alter by legislation; nor can 
Congress legislate to that effect under treaty provi¬ 
sions. 

The petitioner refrains from going into this question 
in detail in this Brief, but will enlarge hereon if the 
Court desires or if the defendants contest this premise. 
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9. Petitioner never became naturalized in any for¬ 
eign country. 

Even if the defendants be correct in their contention 
that under the Act of March 2, 1907, a mmor child 
could be “deemed to have expatriated himself when 
he has been naturalized in any foreign state in con¬ 
formity wdth its laws ’ ’ the petitioner submits she has 
never been so naturalized in any foreign country. 

Specifically the petitioner denies that she ever be¬ 
came a naturalized Swedish citizen, or in any way ac¬ 
quired Swedish citizenship. 

Furthermore, “naturalization” as used in the Act 
of March 2,1907 connotes acquisition of citizenship by 
voluntary affirmative action by the person naturalized 
and not merely by operation of law upon that person. 
This distinction is evidenced by the fact that in sec¬ 
tion 5, as amended, of that Act “naturalization” and 
“resumption of citizenship” are used in contradis¬ 
tinction to each other to designate difere'nt methods 
of acquiring citizenship. Similar distinctions appear 
elsewhere in that and other acts. 

The legislative history of the act (see supra p. 9) 
also bears evidence to the fact that in “naturalization” 
Congress was contemplating acquisition of citizenship 
by the well recognized voluntary procedures provided 
by the laws of this and most foreign countries, and not 
by operation of law as a result of circumstances beyond 
the control of the person affected. 

Swedish law makes the same distinction. The Swed¬ 
ish Citizenship Act of 1894 provides for the acquisi- 
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tion or resumption of Swedish citizenship in certain 
circumstances by operation of law. “Naturalization” 
is something else, as Article 4 of that Act clearly 
demonstrates in providing: 

‘‘Swedish citizenship shall also be acquirable by 
naturalization in the manner and under the condi¬ 
tions that have been prescribed in a Special Law. 
Naturalization of an alien man shall carry with it 
Swedish citizenship for his wife and for his chil¬ 
dren if legitimate and under age, unless a decision 
to the contrary is made at the time.” (Italics 
ours.) 

The special law here referred to. Royal Ordinance of 
February 27, 1858, under Article 2 provides a 
naturalization procedure quite similar to that of the 
United States, predicated upon an application duly 
filed (Article 1) showing that the applicant is twenty- 
one years of age, of good moral character, has been 
domiciled in Sweden for three years and has the means 
of supporting himself. Article 4 requires due proof 
of expatriation from the applicant’s country of origin 
and the taking of the oath of allegiance to Sweden. 

Thus it is clear that even if the petitioner had Swed¬ 
ish citizenship conferred upon her as alleged by the 
defendants (which she denies) she did not thereby be¬ 
come naturalized in the sense that phrase is used in the 
Act of March 2,1907. 

10. Petitioner’s father did not acquire Swedish 
nationality under Swedish laws on July 25,1924. 

Assuming that the petitioner’s father (and mother) 
lost his (and her) Swedish citizenship under Article 5 
of the Swedish Citizenship Act of 1894, upon becoming 
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naturalized in the United States, it is clear that he did 
not regain his Swedish citizenship during petitioner’s 
minority under Article 8 (or any other article) of that 
Act. 

The treaty -with Norway and Sweden is not self- 
executory, and acquisition and loss of citizenship in 
the several countries must depend upon the domestic 
laws of those countries. At most, the treaty raises a 
mere rebuttable presumption of intent which may be 
pleaded as evidence in a legal action, but must be 
established as a fact to affect the citizenship status of 
the person involved. 

From the record it appears that no legal proceed¬ 
ings were ever instituted to cancel or rescind the 
United States naturalized citizenship of the petition¬ 
er’s father; nor were legal or official proceedings tak¬ 
en in Sweden to reestablish his Swedish citizenship at 
any time during petitioner’s minority nor prior to No¬ 
vember 13, 1934. Therefore he in fact retained his 
American citizenship at least until he voluntarily sur¬ 
rendered his certificate of naturalization and re¬ 
nounced allegiance to this country on November 13, 
1934. 

Under Article 8 of the Swedish law prior loss of the 
adopted citizenship is a condition precedent to regain¬ 
ing Swedish citizenship. The petitioner’s father had 
not lost his United States citizenship on July 25, 1924 
as the defendants contend, therefore he could not have 
reacquired Swedish citizenship on that date under 
Swedish law. 
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The defendants expressly disclaim that the second 
paragraph of Section 2 of the Act of March 2, 1907, 
has any bearing on the citizenship status either of the 
petitioner or of her father (Exhibit H-4), and as the 
treaty is not self-executory, there seems to be no basis 
for holding that the petitioner’s father lost his 
Naturalized American Citizenship except by voluntary 
renunciation in 1934. Consequently he could not have 
acquired Swedish Citizenship prior to 1934 and the 
petitioner could not thereby have acquired Swedish 
citizenship during her minority. 

11. The petitioner did not acquire Swedish citizen¬ 
ship under Article 8 of the Swedish Citizenship Act of 
1894 as contended hy the defendants, nor indeed under 
any other article or any other act. 

If it should be held however that petitioner’s father 
did acquire Swedish citizenship during her minority, 
to wit, on July 25, 1924, as alleged by the defendants, 
nevertheless the petitioner did not acquire Swedish 
citizenship as she fell within one of the specifically ex¬ 
cepted classes. 

Article 8 of the Citizenship Act provides that: 

“If Swedish citizenship is recovered by a hus¬ 
band . . . Swedish citizenship shall also accrue 
to his . . . children who are under age, unless 
. . they are not resident in Sweden at the 
time when the husband and father recovers 
Swedish citizenship OR HAVE NOT LOST 
ALONG WITH HIM CITIZENSHIP IN THE 
FOREIGN COUNTRY.” 

The two exceptions preventing the acquisition of 
Swedish citizenship by minor children are in the alter- 
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native. In the instant case, while the petitioner may 
have been resident in Sweden on July 25,1924, she did 
not lose her American citizenship “along with” her 
father, or at any other time, and therefore she could 
not have acquired Swedish Citizenship under Article 8. 

The defendants cannot be heard to contend that the 
petitioner lost her American citizenship because she 
acquired Swedish citizenship, as she could not have 
acquired Swedish citizenship unless she had first or si¬ 
multaneously lost American citizenship. 

It is submitted that the loss of American birth citi¬ 
zenship should not depend upon a departmental inter¬ 
pretation of a foreign law’, especially where there has 
been no voluntary and affirmative act on the part of the 
American citizen to be so affected. 

The petitioner further submits that the legal resi¬ 
dence of a child cannot be changed to the child’s detri¬ 
ment during its minority and that as she was a legal 
resident of the United States, she was not, in contem¬ 
plation of law, resident in Sweden at any time during 
her minority. Therefore she fell within both excep¬ 
tions and could not have acquired Swedish citizenship. 

12. Cases cited by defendants not in point. 

The cases cited in the District Court by the defend¬ 
ants had nothing whatsoever to do writh loss of Ameri¬ 
can citizenship. They merely hold that under our law 
when an alien becomes naturalized in the United States 
our law naturalizes along with him his minor children 
residing with him. Qur law does not purport to divest 
the minor children so naturalized of their alien birth 
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citizenship, nor even make the conferring of American 
citizenship contingent upon their loss of their alien 
citizenship. As far as our law is concerned they may 
all have dual citizenship thereafter. 

Where, however, the law of the child’s country of 
origin provides that when its subjects, being minors, 
acquire citizenship of another country by virtue of 
their parents’ naturalization there, they shall forfeit 
their citizenship of origin (as for example Swedish 
Citizenship Act of 1894, Art. 5), then we can properly 
require that upon acquisition by such ‘de¬ 

rivative” United States citizenship the country of 
origin shall hold under its own law that they have lost 
their citizenship of origin. That merely constitutes 
due protection of our citizens abroad in full con¬ 
formity with the foreign law of their country of 
origin. 

This is as far as the cases go. United States law 
does not provide for loss of United States birth citizen¬ 
ship by minors upon having a foreign citizenship con¬ 
ferred upon them, and indeed the laws of many coun¬ 
tries do not provide for such loss of citizenship of 
origin merely upon having another citizenship confer¬ 
red upon the child. The defendants’ argument for 
reciprocity in this respect is carrying the Golden Rule 
too far and is clearly contrary to our Constitutional 
and Statutory law, and in effect proposes that the 
retention of United States citizenship shall be contin¬ 
gent upon the laws of the country in which any citizen 
happens to be for the time being. 
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The Act of May 24, 1934 cited by the defendants be¬ 
low can have no possible bearing upon whether or not 
the plaintiff lost her American Citizenship ten years 
before its enactment. Besides the act deals with 
children born outside the United States of alien par¬ 
ents, and does not even purport to relate to native born 
citizens, 

iJ. Analysis of Tohiassen Opinion, 36 Op. A. G. 
535. 

The plaintiff contends that the Opinion of the At- 
tornev General in the Tobiassen case was erroneous 
for substantially the same reasons that she contends 
the defendants err in this case. But in addition to 
this, the opinion was predicated on an erroneous or in¬ 
complete statement and consideration of the facts. 

Ingrid Tobiassen, as appears in the opinion, was 
born in the United States of Norwegian parents, and 
therefore acquired at birth both American citizenship 
under the XR" Amendment to the Constitution and 
Norwegian citizenship under Section 1 of the Nor¬ 
wegian State Citizenship law of April 21, 1888, as 
amended (See U. S. House Doc. Vol. 72, No. 326, 59th 
Congress, 2nd Session, 1907-1907, p. 473). 

The opinion, although stating the circumstances of 
her birth, completely ignores the important fact of her 
dual United States and Norwegian nationality, and 
that she never lost her Norwegian citizenship acquired 
at birth. 

The opinion states that after her birth her father 
became a naturalized citizen of the United States and 
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thereupon lost his Norwegian citizenship under Nor¬ 
wegian law. (This is presumably correct, under Sec¬ 
tion 6 (a) of the Norwegian law, 6'wpra.j However, Miss 
Tobiassen’s dual nationality was in no way affected 
by her father’s naturalization. She already had Amer¬ 
ican birth citizenship, therefore she did not acquire 
“derivative” citizenship by virtue of her father’s 
naturalization here; and as she did not thereby accpiire 
any new citizenship, she did not lose Norwegian citi¬ 
zenship under Section 6 (a), or any other section, of 
the Norwegian law. 

Norwegian law does not provide for loss of Nor¬ 
wegian citizenship by a minor child merely upon loss 
of Norwegian citizenship by its father, but only where 
the child acquires a foreign citizenship by virtue of its 
father acquiring such foreign citizenship (Section 6 
of the Norwegian law, supra), 

.Consequently when Miss Tobiassen during her mi¬ 
nority was taken with her father to Norway, even as¬ 
suming that he became repatriated as stated in the 
opinion (which is highly doubtful on the facts as stated) 
her dual nationality was in no way affected thereby. 
She already had Norwegian citizenship by birth, there¬ 
fore she did not acquire Norwegian citizenship by vir¬ 
tue of his repatriation under Section 2(b), or any 
other section, of the Norwegian law (supra) and there¬ 
fore as she did not thus become naturalized in a for¬ 
eign country in conformity with its laws, she did not 
lose her American birth citizenship under Section 2 of 
the Act of March 2, 1907, even under the defendants’ 
theory, which is predicated upon acquisition of a for- 
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eign citizenship. This most important fact the opin¬ 
ion completely ignores. 

Miss Tobiassen, therefore, was properly admitted 
to the United States during her minority on her birth 
certificate and there was no basis whatsoever for con¬ 
tending otherwise even on the defendants’ theory of 
vicarious expatriation during minority. 

To support its contentions in the Tobiassen dispute, 
the State Department relied on an unauthentieated 
opinion of the Norwegian Foreign Office that Miss To¬ 
biassen had acquired Norwegian citizenship by virtue 
of her father’s reacquisition of Norwe^an citizenship. 
The facts upon which that opinion was based do not 
appear, but there is no evidence that they were any 
more accurate than those on which the Attorney Gen¬ 
eral’s opinion was predicated. 

Thus the Opinion of the Attorney General in the 
Tobiassen case is predicated upon the erroneous as¬ 
sumption that Miss Tobiassen did not have Norwegian 
citizenship when she was taken to Norway during her 
minority; that her father in fact reacquired Norwegian 
citizenship the very day he returned to Norway; that 
he thereby eo histavta renounced his American natur¬ 
alized citizenship and expatriated himself (in spite of 
statutory prohibition of such expatriation while a state 
of war existed, as it did at that time); and that she 
acquired Norwegian citizenship by virtue of her fath¬ 
er’s repatriation, which obviously she did not. 

Predicated entirely upon gross error and inaccu¬ 
racy, the opinion cannot be anything but erroneous. 
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Even it the facts had been as assumed in the opin¬ 
ion, the conclusion is wholly wrong. Reference is made 
to comments in the opinion of Judge Fee in the Dis¬ 
trict Court in Reid v. U. S., 6 Fed. Supp. 800. 

The opinion is so patently erroneous from every 
angle that it cannot be said to stand for anything. 

If Analysis of the Reid Case (Reid v. U. S., 6 Fed. 
Supp. 800; U. S. V. Reid, 73 Fed. (2) 153; Reid v, U. S., 
299 U. S. 544). 

Following the opinion of the Attorney General, In 
re Tohiassen, 36 Ops. A. G. 535, and relying principally 
thereon, the Labor Department opposed the repatria¬ 
tion under the Cable Act of Mrs. Aria ^Marjorie Reid, 
contending that she had lost her American birth citi¬ 
zenship, not, as she alleged, by marriage to an alien 
prior to the Cable Act, but rather by virtue of her 
father’s naturalization in Canada during her minority. 

In the District Court Judge Fee scathingly criticized 
the Tobiassen opinion, upheld the applicant’s conten¬ 
tions and declared her an Americiin citizen (In re Reid, 
6 Fed. Supp. 800). 

The government appealed. Mrs. Reid was not rep¬ 
resented by counsel. In the Circuit Court of Appeals 
Government Counsel introduced as new evidence to 
prove what they contended was the long established 
construction of the law, unauthenticated quotations of 
portions of an unpublished, inter-departmental com¬ 
munication of October 7, 1931 from the Stale Depart¬ 
ment to the Attorney General relative to the Tobias¬ 
sen controversy then pending. Such evidence was 
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clearly inadmissible: it was gross and reversible er¬ 
ror on the part of the Court to allow its admission. 
From its verj’ nature it was not probative, but merely 
presented the arguments of the State Department in a 
highly controversial dispute then pending, concerning 
which the Labor Department (whose opinion carries 
as much weight as the State Department) took exactly 
the opposite view. 

Yet, instead of protecting the rights of the respond¬ 
ent, Mrs. Reid, and excluding such improper evidence, 
the Court practically rested its opinion on the state¬ 
ments in that letter, quoting long portions to support 
its decision in which it reversed the District Court and 
sustained the new interpretation of the law. TJ. S. v, 
Reid, 73 Fed. (2) 153. 

It is submitted that the statements in the letter of 
October 7, 1931, concerning the long established prac¬ 
tice of the State Department are inaccurate, mislead¬ 
ing and contrary to the facts as they have been shown 
to exist. 

^^Irs. Reid, unrepresented by counsel and without 
funds to carry on litigation, failed to petition the Su¬ 
preme Court of the United States for certiorari with¬ 
in the time prescribed. However, in November, 1934, 
Mrs. Barney and Mrs. Carr petitioned for leave to 
appear amici curiae and to file a motion for a rehear¬ 
ing and a brief. Their petition was held for over a 
year and on January 13, 1936, leave to file such a mo¬ 
tion and brief was granted. The government filed a 
brief in opposition and five months later, on June 8, 
1936, the motion for rehearing was denied on the 
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merits. Within ninety days thereafter, to wit, in Sep¬ 
tember, 1936, Mrs. Reid filed a petition for certiorari 
in the Supreme Court of the United States, contend¬ 
ing that the motion for rehearing filed by Mrs. Barney 
and !Mrs. Carr had extended the time within which the 
principal contestant could petition for certiorari. The 
Supreme Court, however, in a memorandum held the 
time for petition for certiorari had expired, and for 
that reason denied certiorari (Reid v. U. S., 299 U. S. 
544). Such denial of certiorari in no way constitutes 
an affirmation of the decision of the Circuit Court of 
Appeals. 

n. 

This Court has power to grant and should have 
granted the relief sought against defendant Hull; 
such relief does not involve the exercise of judgment 
and discretion by the defendant Hull. 

Undoubtedly the issuance of a passport to an Amer¬ 
ican citizen rests in the sound judgment and discretion 
of the Secretary of State, and the courts will not in¬ 
terfere by injunction to prevent, or mandamus to com¬ 
pel, such issuance. However, judgment and discre¬ 
tion of the Secretary of State are not involved in the 
case at bar, the issue is simply jurisdictional. 

In the instant case the defendant Hull has deter¬ 
mined the plaintiff is not an American citizen and 
therefore that he has no jurisdiction to issue a pass¬ 
port to her. (See letter from Chief of Passport Di¬ 
vision to petitioner, dated July 29, 1936, concluding 
“in view of the foregoing, the Department is obliged 
to say that, as you cannot he considered to he a na- 
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tional of the United States, a passport cannot he is¬ 
sued to youJ’ (Italics ours^ Ex. HI, R. 15-17.) 

The courts can and will entertain cases to determine 
whether an executive officer has jurisdiction of the 
matter in issue and by appropriate action will enjoin 
him from taking, or compel him to take, jurisdiction 
of the case, without, however, decreeing how ho shall 
exercise his sound judgment and discretion or what 
action he shall take in the matter. If the petitioner 
is an American citizen, then the defendant Hull errs 
in denying that he has jurisdiction to issue an Amer¬ 
ican passport to her; although whether or not he will 
issue such passport may then rest in his sound judg¬ 
ment and discretion. 

There is a long line of cases sustaining this propo¬ 
sition, commencing with Decatur v. Paulding, 14 Reters 
497 (1840) and continuing to March 29, 1937, when 
in the Virginian Ry. Co. v. System Federation, 300 N. 
S. 515, Mr. Justice Stone said: 

“It is a familiar rule that a court may exercise 
its equity powers, or equivalent mandamus pow¬ 
ers, United States ex rel. Greathouse v. Dern, 289 
U. S. 352, 359, to compel courts, boards, or officers 
to act in a matter with respect to which they may 
have jurisdiction or authority, although the court 
will not assume to control or guide the exercise of 
their authority. Interstate Commerce Commis¬ 
sion V. Humboldt S. S. Co., 244 U. S. 747; Louis¬ 
ville Cement Co. v. Interstate Commerce Commis¬ 
sion, 246 U. S. 638; see Work v. United States ex 
rel. Rives, 267 U. S. 175, 184; Wilbur v. United 
States, ex rel. Kadrie, 281 U. S. 206, 218.” 

As above set forth, the issue in this case does not in¬ 
volve the exercise of sound judgment or discretion by 
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the defendant Hull, but a question of jurisdiction which 
properly comes within the purview of this Court. 

WTiile the Secretary of State may be immune from 
judicial scrutiny respecting acts properly done by him 
in the exercise of his sound judgment and discretion, 
that does not constitute a general immunity with ref¬ 
erence to acts which are illegal, arbitrary and l>eyond 
his power and authority or which are based, not on his 
sound judgment and discretion, but upon his erroneous 
conclusions of law. 

There is no basis in the cases, the statutes oi‘ in the 
public interest for contending that a Declaratory Judg¬ 
ment should not issue respecting a controversy in 
which the Secretary of State is involved simply be¬ 
cause he is a necessary party, particularly where the 
point in issue does not involve the exercise of his 
sound judgment and discretion. Indeed, a Declara¬ 
tory Judgment is the very proceeding which should be 
employed in such matters as affording a moans for 
correcting illegal, erroneous or arbitrary acts by the 
Secretary of State without interfering with the prop¬ 
er exercise of his sound judgment and discretion. 

The official pronouncement by the Secretary of 
State that the petitioner is not a United States citizen 
involves far more than the mere refusal to issue a 
passport; it illegally deprives her of all diplomatic 
protection at home and abroad to which a citizen of 
the United States is entitled as a matter of right and 
■which does not rest in the judgment and discretion of 
any executive officer. 
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The Courts may very properly refrain from inter¬ 
fering by mandamus or by mandatory injunction with 
the issuance of passports to United States citizens by 
the Secretary of State, as that presumably involves 
the exercise of sound judgment and discretion reposed 
in him. However, when the Secretary of State 
usurps the power of the Court and standing solely 
upon an administratively changed interpretation of 
the law (Exhibits B-3 and B-4) contrary to a long 
line of decided cases, purports to determine and hold 
that a natural born United States citizen has lost her 
United States citizenship during her minority as a re¬ 
sult of a foreign law and has thereby become an alien 
and coincident to such conclusion declines to issue a 
passport as being without his jurisdiction to do so 
(also necessarily depriving her of all diplomatic pro¬ 
tection at home and abroad) it is high time the Court 
stepped in. 

This is the very type of case intended to be benefit¬ 
ed by the Federal Declaratory Judgments Act, and 
that is the very type of remedy appropriate to this 
sort of controversy. 

A Declarator}'' Judgment adjudicating the fact that 
the petitioner is a citizen of the United States ^vill not 
interfere with the exercise of judgment or discretion 
on the part of the defendant Hull, but will dispel his 
erroneous conclusion that he has no jurisdiction of the 
matter and will establish the petitioner’s right to all 
the rights, prmleges and protection of a United States 
citizen at home and abroad, which do not rest in the 
judgment and discretion of any executive officer. 





37 


In these days of advancement such a progressive 
remedy, free from coercion, should be welcomed and 
not objected to by the executive branches of the Gov¬ 
ernment. 

III. 

An actual controversy within the meaning of the 
Federal Declaratory Judgments Act between the pe- 
tioner and the defendant Hull clearly exists in rela¬ 
tion to the making of statements by said defendant 
impugning the petitioner’s American citizenship. 

A United States citizen has the right not to have his 
citizenship denied or impugned by a public servant. 
Official and public utterances by an executive officer 
purporting to determine and state that such United 
States citizen has expatriated himself by operation of 
foreign and domestic law, necessarily resulting in de¬ 
priving him of his rights and privileges as an Amer¬ 
ican, causing him inestimable and irreparable dam¬ 
age, and subjecting him to threats of arrest and de¬ 
portation, clearly constitute an actual controversy 
within the meaning of the Federal Declaratory Judg¬ 
ments Act. 

Aetna v. Hatvorth, 300 U. S. 227. 

Columbian Ins. v. Foulhe, 89 F. (2) 261. 

The defendant Hull is the executive officer to whom 
other officers of both the Federal and State Govern¬ 
ments look for information concerning nationalitv 
and citizenship status of persons. 

Statements by the defendant Hull that the petitioner 
is not a United States citizen have the weight of offi¬ 
cial utterances and constitute more than the mere ex- 
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pression of opinion. Such statements are intended 
by the defendant Hull to have, and do have, the weight 
and dignity of official decisions with other officers of 
the Government In the case at bar, his expressed 
opinion and utterances constitute an invasion of the 
petitioner’s right, as an American citizen, not to have 
such damaging statements, unfounded in fact or in law, 
made and published about her by a public servant. 
They result in directly interfering with the petition¬ 
er’s rights, depriving her of the diplomatic protection 
at home and abroad to which, as an American citizen, 
she is entitled, and in setting in motion machinery 
which, unless checked, will result in further actual in¬ 
vasion and interference with her rights, her liberty 
and her personal freedom. 

The controversy, therefore, between the petitioner 
and the defendant Hull with respect to his refusal to 
issue her a passport involves a jurisdictional ques¬ 
tion, justiciable by the courts, which have not infre¬ 
quently decided such issues, compelling an executive 
officer to assume jurisdiction of a matter, although 
leaving his decisions and acts to his sound judgment 
and discretion. 

IV. 


An actual controversy exists between the petitioner 
and the defendants Perkins and Shaughnessy. 


The decision of the Supreme Court of the United 
States in Aetna Life Insurance Co. v. Haworth, 300 
U. S. 227, in an opinion handed down by ^Ir. Chief 
Justice Hughes, reversed the decisions below o n - whi^ 



and clearly established^ 
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that on facts as shown in the case at bar an actual 
controversy exists between the petitioner and the de¬ 
fendants Perkins and Shaughnessy and that the issue 
here involved is of the precise nature intended to be 
justiciable under the Federal Declaratory Judgments 
Law. 

The facts in the case at bar come squarely within the 
scope of the Aetna decision. In the Aetna case the 
defendant filed written claims against the plaintiff; 
in the instant case these defendants filed written no¬ 
tices on the petitioner that they had determined she 
was an alien, that she was improperly in the United 
States and that it would be necessary for her to de¬ 
part therefrom (Exhibits F-1 and II-l). In neither 
the Aetna case nor the case at bar have the defendants 
instituted actions wherein the plaintiffs could prove 
their non-liability, although in each case it was within 
the power of the defendants to do so and the plain¬ 
tiffs there, and petitioner here, lived under the con¬ 
tinual threat of such suits. The case at bar involves 
an actual controversy fully as much as the Aetna case; 
the Court has construed “cases of actual controversy” 
broadly, holding they are not limited to traditional 
forms or traditional remedies. In the case at bar 
there is clearly an actual controversy between the 
petitioner and the several defendants as to whether 
or not she is an American citizen. 

This issue does not involve a mere difference of 
opinion, upon hypothetical facts, but a controversy 
threatening the liberty, rights and privileges of the 
petitioner upon actual facts. As in the Aetna case, 





40 


so here, the controversy involving the nationality of 
the petitioner is justiciable and admits of specific re¬ 
lief through a conclusive decree. 

As expressed in the Aetna case the nature of this 
controversy and not the method of presenting it, is 
determinative of whether a suit for Declaratory Judg¬ 
ment will lie. 

The petitioner's alleged right to be immune from 
the threats, interferences and claims of the defendants 
is a “right” wdthin the meaning of the Declaratory 
Judgments Act. Columbian Insurance Co, v. Fouihe, 
89 F. (2) 261 C. C. A., 8th Circuit. 

Thus, in the case at bar, it is clear that a contro¬ 
versy exists concerning the petitioner’s American citi¬ 
zenship. It is not necessary that she wait until the 
defendants cause her to be arrested preparatory to at¬ 
tempting to deport her or until she has been charged 
with a purported breach of the peace for committing 
some act prohibited to aliens, though lawful to Unit¬ 
ed States citizens, before her nationality can be deter¬ 
mined and she can be judicially apprised of her legal 
rights. 

The cases cited by the defendants have either been 
reversed by the Supreme Court of the United States 
or are not in point and are not controlling of the pres¬ 
ent situation. Reference is made to the analysis of 
those cases and remarks concerning and distinguish¬ 
ing them by the Chief Justice in his opinion in the 
Aetna case. 
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V. 

Statutory and substantive law authorize granting of 
Declaratory Judgment in this case; the case has been 
properly brought; the District Court has jurisdiction 
of the case and of the parties. 

That this Court has jurisdiction of this suit seems 
hardly to require argument. This Court has jurisdic¬ 
tion over the several defendants; it is the proper 
Court in which to commence an action against them 
and they have appeared; it has jurisdiction of citizen¬ 
ship and nationality matters such as constitute the 
sole issue here involved, and it has power to grant 
the relief prayed for; no other Court has prior jur¬ 
isdiction; all elements essential to jurisdiction exist 
and no element which would deprive the Court of jur¬ 
isdiction exists. This is an appropriate case for re¬ 
lief by way of a Declaratory Judgment, Aetna v. 
Haworth, 300 U. S. 227; Columbian Ins. Co. v. Foulke, 
89 F. (2) 261. 

There is no plain, adequate and complete remedy at 
law and even if there were, that fact would not de¬ 
prive the petitioner of her right to a declaratory judg¬ 
ment. There is no proceeding at law by which the 
plaintiff can obtain an adjudication that she is a Unit¬ 
ed States citizen and can be relieved from the inva¬ 
sion and denial of her rights and privileges by these 
defendants, and from the harassments to which they 
are continuously subjecting her. 

Habeas corpus proceedings are not available to the 
petitioner at this time. In order to make them avail¬ 
able she, herself, would have to request that an order 
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of deportation and a warrant for arrest be issued 
against her (thus greatly prejudicing her own case) 
and would then have to submit to arrest and go 
through the process of being confined while bail bond 
was being obtained and thus bring up the case in a 
most unsatisfactory manner. 

In any event, habeas corpus is not an adequate 
remedy at law where no order of arrest has been is¬ 
sued because it is not existent at the time and no rem¬ 
edy is adequate within the meaning of statutory and 
substantive law to defeat equitable jurisdiction unless 
the plaintiff can step immediately out of one proceed¬ 
ing into the other—^which the petitioner cannot do in 
this case. 

“It is not enough that there be a remedy at law, 
it must be as plain and adequate, as practical and 
efficient to the ends of justice and its prompt ad¬ 
ministration as a remedy at equity.” Jones Man¬ 
ual of Equity Pleading Practice, p. 9. 

The defendants Perkins and Shaughnessy have no¬ 
tified the plaintiff that she is not an American citizen, 
that she is remaining in this country illegally and that 
she must leave this country. 

The defendants Perkins and Shaughnessy miLst take 
steps to deport aliens illegally remaining in this coun¬ 
try. Therefore their official allegations of the peti¬ 
tioner’s alienage and notice to her to leave the Unit¬ 
ed States constitute an actual threat of deportation 
which they must be expected to prosecute unless relief 
is granted by this Court. This threat of deportation 
remains unretracted, the defendants Perkins and 
Shaughnessy having from time to time merely post- 
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poned the time for taking further proceedings 
against the petitioner. The petitioner’s prayer for a 
temporary injunction pendente Ute was dismissed up¬ 
on the defendants, through their counsel, stating in 
open Court that no steps toward her deportation would 
be taken pending the outcome of this suit. 

However, the absence of plain, adequate and com¬ 
plete remedy at law is no requirement of the Federal 
Declaratory Judgments Act. She is entitled to a dec¬ 
laration of her status regardless of any other remedy 
available to her. Nashville v. Wallace, 288 U. S. 258 
(Declaratory Judgment issued although plaintiff has 
a remedy at law in State .Court). 

Gully V. Interstate Natural Gas, 82 F. (2) 145, 
C. C. A. 5th. 

Penn v. Glenn, 10 F. Supp. 483 (Ky.) (De¬ 
claratory Judgment issued although in¬ 
junction denied as adequate remedy at law). 

If the plaintiff’s right to a Declaratory Judgment 
should be denied, then she would pray for injunctive 
relief against the defendants, as set forth in her peti¬ 
tion; however, such injunctive relief is unnecessary 
if the decree of the District Court is sustained, and 
consequently it is not enlarged upon in this brief. 

According to the plaintiff’s understanding the De¬ 
claratory Decree entered by the District Court in this 
case is good against all the world, therefore if that 
decree is affirmed it should be of no consequence that 
her petition was dismissed as to defendant Hull, but 
she has taken her appeal in this case to protect all 
her rights in event of an adverse ruling in this Court, 
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and because it appears that in law and equity, the 
District Court erred in sustaining the motion to dis¬ 
miss as to the defendant Hull 

Condusion. 

In conclusion the plaintiff submits the decree of the 
District Court should be modified so as to overrule 
the motion to dismiss as to all defendants including 
the defendant Hull, and as so modified should be af¬ 
firmed; but if this Court will not so modify the de¬ 
cree, then it should be affirmed^^^o- * 

Respectfully submitted, 

HENRY F. BUTLER, 

Counsel for Marie Elizabeth Elg, 
Appellee-Appellant, 

719 Investment Bldg., 

Washington, D. C. 
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